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Affirmed
Disqualification

PROCEDURAL HISTORY: On May 29, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
for misconduct (decision # 65919). Claimant filed a timely request for hearing. On June 25, 2019, ALJ
Janzen conducted a hearing, and on June 26, 2019 issued Order No. 19-UI-132309, affirming the
Department’s decision. On July 8, 2019, claimant filed an application for review with the Employment
Appeals Board (EAB).

FINDINGS OF FACT: (1) Waterfront Depot Restaurant & Bar employed claimant as a chef from
February 11, 2019, when the employer purchased it, until May 7, 2019. Claimant had worked for the
employer’s predecessor in interest from 2003 until the employer acquired the business.

(2) The employer expected that claimant would not make threats against the employer, the owner, the
manager, and other employees. Claimant understood the employer’s expectations.

(3) Claimant became romantically involved with a female coworker, coworker 1. Coworker 1 was also
romantically involved with another male coworker, coworker 2. Claimant understood that coworker 1
had a husband who lived in Indiana because he was hiding from law enforcement. Claimant thought the
husband was capable of physical violence and dangerous. Claimant loaned a shotgun to coworker 1 so
she could protect herself.

(4) Sometime before May 2019, claimant told the owner that he wanted to leave work. The owner
convinced claimant to remain working through September 2019.

(5) On May 6, 2019, coworker 1 told the owner that she was quitting work to move across country to
join her husband. Coworker 1 told the owner that she was willing to work the shift scheduled for her on
May 7, 2019. Soon after, claimant learned that coworker 1 was quitting as of May 7. Also on May 6,
claimant and coworker 2 had a verbal disagreement in the workplace. Sometime later, the owner and the
manager decided that they did not want coworker 1 to report for a final shift at which claimant and
coworker 2 might be present. The owner was concerned that there might be conflict between them. The
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owner called coworker 1 and told her the employer would cover her shift on May 7. Coworker 1 agreed
that May 6 was her final day.

(6) After he learned that coworker 1 was leaving work, claimant contacted several customers and
coworkers mviting them to the workplace during what he thought would be coworker 1°s final shift on
May 7. Claimant hoped that those invited would leave a significant sum in tips for coworker 1 to help
her finance her cross-country trip.

(7) Early in the day on May 7, claimant sent a text message to the owner stating that he was planning a
celebration for coworker 1°s final shift later that day, and had invited many people to attend. The owner
replied to the text stating that he, the manager and coworker 1 had agreed that coworker 1°s shift on May
6 had been her last shift. Claimant responded that he had invited too many people to retract all the
invitations and told the owner that the owner could not call off the celebration. Claimant also told the
owner that it appeared the owner cared only about money. The owner then placed a voice call to
claimant. However, when the owner reached claimant, claimant almost immediately disconnected
because he had an incoming call. Claimant told the owner he would call him back.

(8) Approximately 1 % hours later on May 7, a customer forwarded the owner a screen shot of a
message that the customer had received from claimant. The message stated, “I am going to fuck up [the
owner, the former owner and the manager] for what they did to [coworker 1]. Invite everyone you know
to [coworker 1°s] last night [at work]. They will have to explain why she’s not there to 100s hopefully.
Should be fun. [The owner] has less than two hours to call me back, invite everyone.” Transcript at 8.

(9) Shortly after on May 7, coworker 1 called the owner. Coworker 1 told the owner that, although she
did not know what was going on, claimant had just been at her house and he seemed to be angry with the
owner. Coworker 1 reported that claimant had told her that he was “gonna blow up” the restaurant and
that “[yJou’re gonna see what I did on the news tomorrow.” Transcript at 11. Coworker 1 also reported
that, after she had tried to persuade claimant to calm down, claimant had commented to her, “You know,
everybody has to die somehow.” Transcript at 11. Coworker 1 also stated that she wanted to give the
owner a “head’s up,” and told the owner that she had just given claimant back a gun that she had
borrowed from him. Transcript at 11.

(10) Shortly after speaking with coworker 1, the owner sent a text message to claimant stating that he
wanted claimant to come to the restaurant to talk with him. The owner and the manager had decided that
the employer would discharge claimant when he came in for the threats he had made in the text to the
customer and in the conversation with coworker 1. Soon after, claimant arrived at the restaurant and met
with the owner and the manager. A discussion developed between the manager and claimant about
claimant’s priorities. In the course of the discussion, the manager discharged claimant for making
threats.

CONCLUSIONS AND REASONS: The employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer

discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
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disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
“[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). Isolated instances of poor judgment, good faith errors, unavoidable accidents,
absences due to illness or other physical or mental disabilities, or mere inefficiency resulting from lack
of job skills or experience are not misconduct. OAR 471-030-0038(3)(b). In a discharge case, the
employer has the burden to establish misconduct by a preponderance of evidence. Babcock v.
Employment Division, 25 Or App 661, 550 P2d 1233 (1976

The owner was definite as to what the screenshot forwarded to him said, and appeared to read the
screenshot verbatim during his hearing testimony. Transcript at 7-8. The owner appeared equally certain
about what coworker 1 told him about her conversation with claimant on May 7. Transcript at 10-11.
Claimant did not dispute the contents of the screen shot, but contended that his intention was not to
threaten physical violence. Claimant stated that his reference to “fucking up” the owner, former owner
and manager was meant to convey that he was going to quit work in retaliation for not being able to hold
the celebration for coworker 1 and that his leaving would harm all of them. Transcript at 22. However,
neither the screen shot nor its context alludes to claimant leaving work and nothing about it remotely
suggests that it is about claimant quitting work. It also is not clear why claimant would mention harming
the former owner and the manager if he actually intended to refer to harming the restaurant’s business
and finances.

Claimant also did not dispute that he had a conversation with coworker 1 on May 7, and initially
testified that he did not remember the exchange he had with her. Transcript at 20. Later, claimant
contradicted his first statement and testified that coworker 1 must have misinterpreted several of his
references in the conversation, suggesting that he had a recollection of the conversation with coworker
1. Rather than meaning to convey to her that he intended to actually “blow up” the restaurant, claimant
stated that he told coworker 1 that it would “wreck™ the restaurant, meaning that the restaurant would be
harmed, if he quit work. Transcript at 23-24. Claimant further explained that he told coworker 1 that his
departure from the restaurant would appear on his Facebook newsfeed, which he stated that she must
have confused with a reference to appearing on the television news. Transcript at 25. Claimant also
explained that coworker 1’s reference to him making comments about death was a misinterpretation of
concerns he had expressed that day over the possible consequences of her husband’s propensity for
physical violence. Transcript at 25-26. It is unlikely that claimant would have been as vague as he
suggested he was in his conversation with coworker 1 if his intended meanings were as he contended.
Had claimant’s references actually been to him leaving work, he would have been expected to make at
least some reference to leaving or quitting, which he did not do in his account. Given the conflict in
claimant’s testimony about whether he recalled the communications and the unlikelihood of his later
explanations, claimant’s testimony about the communications with the customer and coworker 1 is not
reliable. The testimony of the owner is accepted on the contents of the text that claimant sent to the
customer on May 7 and the conversation he had with coworker 1 that day.

The preponderance of the evidence shows that claimant made communications on May 7, 2019 that
were reasonably construed by their intended recipients, the customer and coworker 1, as threats to harm
the owner, the former owner, the manager and the workplace. Given the language that claimant used in
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the communication, claimant knew or should have known how these communications would be
reasonably interpreted by their intended recipients and, if disclosed, by the employer. By the content of
the communications, claimant violated the employer’s expectations with at least wanton negligence.

However, claimant’s wantonly negligent behavior is not misconduct if it was an isolated nstance of
poor judgment. OAR 471-030-0038(3)(b). The following standards apply to determine whether an
“isolated instance of poor judgment” occurred:

(A) The act must be isolated. The exercise of poor judgment must be a single or infrequent occurrence
rather than a repeated act or pattern of other willful or wantonly negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from discernment and
comparison. Every conscious decision to take an action (to act or not to act) in the context of an
employment relationship is a judgment for purposes of OAR 471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s reasonable
standard of behavior is poor judgment. A conscious decision to take action that results in a wantonly
negligent violation of an employer’s reasonable standard of behavior is poor judgment. A conscious
decision not to comply with an unreasonable employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that create irreparable
breaches of trust in the employment relationship or otherwise make a continued employment
relationship impossible exceed mere poor judgment and do not fall within the exculpatory provisions of
OAR 471-030-0038(3).

OAR 471-030-0038(1)(d). The evidence did not establish that claimant willfully or with wanton
negligence violated the employer’s standards before May 7, 2019. The issue is whether claimant’s
behavior on that day exceeded mere poor judgment by causing an irreparable breach of trust in the
employment relationship or making a continued employment relationship impossible. Claimant’s
communications on May 7, reasonably interpreted, stated an intention to inflict pain, injury, damage, or
some other hostile and destructive consequence on the current and past owners, the manager, and the
workplace. While claimant contended that he did not intend to harm anyone or anything, the graphic
language that he chose to use reasonably suggests that was precisely what he wanted to communicate,
whether or not he actually intended to follow through. As a matter of common sense, a reasonable
employer would not assume the risk that claimant would not act in accordance with the plain meaning of
his communications. A reasonable employer would not expose the owner(s), the manager, and the
workplace premises to that level of danger. Given the clarity of his communications, a reasonable
employer would conclude that by his threatening communications on May 7, 2019, claimant caused an
irreparable breach of trust in the employment relationship. Accordingly, claimant’s behavior on that day
may not be excused as an isolated instance of poor judgment.

Nor is claimant’s wantonly negligent behavior on May 7, 2019 excused from constituting misconduct as
a good faith error under OAR 471-030-0038(3)(b). The evidence does not show that claimant’s
communications that day arose from a misunderstanding of the employer’s standards, or that claimant
mistakenly thought that the employer would condone their contents. Claimant’s behavior on May 7,
2019 is not excused from constituting misconduct as a good faith error.

The employer discharged claimant for misconduct. Claimant is disqualified from receiving
unemployment insurance benefits.
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DECISION: Order No. 19-UI-132309 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: August 12, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer _service survey. To complete
the survey, please go to https//Aww.surveymonkey.com/s/5SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR RGN KRG . WREAP AR R, FERAGL EIFRRA S, DR EA R E R
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRERE & WREAP EARR, FHLAERHNE LA a. WREARE A
TRy T DU IERZ TR A R P B K B, W?kﬁjjl_.l)llj:uﬁ/ﬂm?m&7/2?4%%%&

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hwdng dén tro cép that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Cao Viéc Lam ngay lap tue. Néu quy vi khong ddng y véi quyét dinh nay, quy vi cé
thé nop Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnvsieT Ha Balle nocobue no 6espaboTtuue. Ecnm pelueHne Bam HEMOHATHO —
HemeaeHHo obpaTtuTech B AnennsumoHHbIn KomuteT no TpygoycTponcTy. Ecrm Bl He cormacHbl C NPUHATLIM
pelleHneM, Bbl MoxeTe nogatb XogatancTtBo O [lepecmotpe CyaebHoro Pewenns B AnennsumoHHbin Cypg
wrata OperoH, crneaysa MHCTPYKLMSAM, ONMCaHHBIM B KOHLLE PELLEHMS.
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Khmer

BANGEIS — IEGHUEGIS SR MR IHAIIN ST SMSMINIGIAINNAHAY [USIDINAHRES
WIUHTTUGHHEGIS: AJYNASHANN:AEMIZGINNMINIME I [UASWINNAEABS WIUUSIM SEIGH
FIIBGIS IS INNARAMGENAMATN g smiiSajiufigiuimmywnnnigginhig Oregon IWNWHSIHME
eusfinnSiEuanung NGhUMBISIUGR B GIS:

Laotian

& o

B - ammaw.uwwmmumﬂucjuaamcmsmwmmjjweejmw fHrnudEtaatindul, nzuatinfmnzuNULNIY
sneuUNIUPTURLE. mznmunmmmmmmwu mwmmmuwmoajomuznuznaummm:mmmuamsmm Oregon 6
TmUUmUmm.uaﬂccu3mmuaﬂ‘taajmeumweajmmmﬂw.

Arabic

dj)" _.s)i)nll s _1:.‘_93\3_ Y oS 1) }i)ﬁM‘n—ﬁL&)l—iﬂJJ&d—Mhi)l)ﬁ.‘l 1&@#!_1;&@\;&\&@&@ Ao ).1«.1.\3 )l)ﬁ.n'l_.ab
j]l)ﬁjld&.ﬂ“._\)_mjlul_h) C@bj-qqﬁ)eLdM”@@PﬁhM‘)&HJ

Farsi

St R a8 il aladid el ed ala 8 il b alalidl casiug (380 ge anead b &1 0 IR 0 AL 6 S ol e e aSa Gyl -4
ASIaY 3aat Canl i 50 O gl I naat ool 3l Gl 50 3 s e Jaall ) g 3 ealdiud b anil & e e a8 Sl ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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