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Reversed
No Disqualification

PROCEDURAL HISTORY: On May 30, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant voluntarily left work
without good cause on May 9, 2019 (decision # 71312). Claimant filed a timely request for hearing. On
June 25, 2019, ALJ Scott conducted a hearing, and on June 28, 2019 issued Order No. 19-UI-132496,
affirming the Department’s decision. On July 8, 2019, claimant filed an application for review with the
Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) ME_AL, LLC employed claimant as Massage Envy general manager from
March 21, 2017 to May 9, 2019. Claimant had worked in the same position for the franchise’s former
owner since 2008 or 2009.

(2) In 2017 and 2018, claimant became angry and told the owner she quit. She later apologized, and
retracted both resignations. The owner accepted claimant’s retractions and allowed her to continue
working.

(3) Claimant had a history of communicating casually and freely with the owner. On March 5, 2019,
claimant sent a text message to the owner in which she made statements including “I 100% hate this
fucking job right now,” “All I want to do is spew hate at everyone,” “What the fuck is wrong woth [Sic]
them,” and that she was too upset to speak with the owner at that time. Exhibit 1.

(4) The owner viewed discord or discourse with claimant as “pretty healthy . .. tension.” Transcript at
15. The owner did not enforce any policies with respect to claimant’s demeanor or behavior at work, but
observed that he did not think his coaching was working. He felt she was not energetic enough about
being at work, he did not “want to continuously go back to the person in charge of the whole thing and
talk them into staying,” and he “wasn’t feeling that energy anymore.” Transcript at 20-21.

(5) On May 9, 2019, claimant and the owner met to discuss the business. Another employee, intended to

work as claimant’s second-in-command, also attended. The conversation became heated, and the owner
stood up and said he was leaving. Claimant asked the second-in-command to leave the meeting so she
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and the owner could speak privately. The owner began to leave. Claimant asked if he was going to come
back, and he said no. Claimant responded that she guessed she would not come back, either.

(6) After the owner walked away, claimant met the second-in-command again and they drove back
together. Claimant continued to work. During the drive, claimant took a call from a client and told the
client she would follow up with them the next day. Claimant and the second-in-command agreed to have
a meeting the next day. Claimant also sent and received some emails about supplies.

(7) Claimant then received a text message from the owner that stated,

[Claimant], thanks so much for the 2+ years you gave [the employer]. While the outcome
today wasn’t what I wanted, I do accept your verbal resignation as final. I’ve reached out
...toissue a final check. * * * Wishing you the very best moving forward. Please do not
access any computer system, etc moving forward.

Exhibit 1. Claimant received the owner’s text message and, since she had not said she quit her job that
day, concluded that the owner had fired her. Claimant sent a message to the owner that stated, ‘“Via text:
Classy.” Id. Within five minutes, claimant began receiving calls from her location managers saying that
the owner told them she had quit, and that she had done so while the second-in-command was present.
One manager asked claimant what was going on, and claimant responded, “Nothing, I'm just working.”
Transcript at 38. The manager asked why people were saying she had quit, and she responded that she
did not know what was going on “but I never quit.” Transcript at 39.

(8) Claimant did not return to work after the May 9t text message from the owner, although she
continued to pass on messages she received from clients who contacted her for information so he could
follow up with the clients.

CONCLUSIONS AND REASONS: Claimant did not voluntarily leave work. The employer discharged
claimant on May 9, 2019, and the discharge was not for misconduct.

Nature of the separation. If the employee could have continued to work for the same employer for an
additional period of time, the work separation is a voluntary leaving. OAR 471-030-0038(2)(a)
(December 23, 2018). If the employee is willing to continue to work for the same employer for an
additional period of time but is not allowed to do so by the employer, the separation is a discharge. OAR
471-030-0038(2)(Db).

Decision # 71312 concluded that claimant “quit work because you were upset at your employer.” The
order under review concluded that claimant quit work because after receiving the owner’s text message
she responded only “Classy,” and that ‘“[a] reasonable and prudent person of normal sensitivity,
exercising ordinary common sense, who had not intended to quit her job and wanted to continue the
employment relationship would have, in some form or fashion, protested [the owner’s] pronouncement
that she had quit her job.” Order No. 19-UI-132496 at 3. The record does not support the conclusion that
claimant quit work.

First, claimant did not respond, “Classy.” She responded, ‘“Via text: Classy.” The addition of the phrase
“Via text” changes the context and meaning of claimant’s response. Second, the standard that applies to
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a nature of the work separation determination is not that of “a reasonable and prudent person of normal
sensitivity, exercising ordinary common sense.” That is the standard that applies to whether or not an
individual quitting work has good cause for leaving. The standard that applies to determining the nature
of the work separation is, more generally, whether any reasonable person would believe that continuing
work was available. See accord Roadhouse v. Employment Department, 283 Or. App. 859, 391 P.3d 887
(2017) (analyzing cases in which the question of whether an individual quit or was discharged is not
answered by application of OAR 471-030-0038(2)(a)); see also Van Rijn v. Employment Department,
237 Or. App. 39, 43, 238 P.3d 419 (2010) (illustrating circumstances under which an employer can
communicate that an employee will not be allowed to return to work without using explicit words to
indicate a discharge, when the supervisor told claimant to “fucking leave” and nothing in that comment
“would support a finding that claimant was welcome to remain at or return to work”™).

In this case, the owner alleged that claimant said “Fuck no, I quit” during the May 9t meeting, and that
he sent the text message to claimant in response to that statement. Transcript at 6, 11. The owner also
alleged, however, that claimant “got up and quit” before he “got up and left,” while his later testimony
suggested that the owner stood up first, not claimant. Compare Transcript at 6, 11. Two witnesses at the
hearing, including the second-in-command, suggested that the owner told managers on May 9t that
claimant’s second-in-command was present when claimant quit; however, the second-in-command was
not actually present. Given the inconsistencies in the owner’s testimony, and the lack of corroboration
for his allegation that claimant said she quit, the record does not prove it is more likely than not that
claimant said “Fuck no, I quit” during the May 9" meeting.

The preponderance of the evidence is that the owner stood up during the meeting, and told claimant he
was leaving and was not going to return, after which time claimant said she was leaving too. There is
nothing in the record suggesting that either the owner or claimant intended to quit work by doing so,
much less that claimant quit, or indicated that she was quitting. In fact, after the meeting during which
claimant allegedly quit, she continued working by carpooling with her second-in-command, taking a
client call, scheduling a meeting with her second-in-command for the following day, and sending and
receiving emails about supplies. All of claimant’s activities between the time she left the May 9t
meeting and the time she received the owner’s May 9" text indicates that claimant was continuing to
work. The record strongly suggests that claimant was at all relevant times willing to continue working
for the employer for an additional period, and that she did so.

Claimant did not stop working until after she received a text message from the owner purporting to
accept her resignation, telling her that her final check had been issued and not to access the employer’s
computer system anymore, and then received calls from all of her managers telling her that the owner
said she had quit. No reasonable person, having received the text message from the owner about the
termination of the employment relationship and issuance of her final check, and having learned from her
subordinate managers that she was no longer employed, would conclude they were welcome to remain
at or return to work, regardless whether or not they protested the owner’s pronouncement.

Claimant was willing to continue working for the employer during and after the May 9" meeting. The
employer, at the point in time when the owner sent the May 9t" text message, was no longer willing to
allow her to do so. The work separation was, therefore, a discharge.
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Discharge. ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the
employer discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . .
a willful or wantonly negligent violation of the standards of behavior which an employer has the right to
expect of an employee is misconduct. An act or series of actions that amount to a willful or wantonly
negligent disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a).

The owner had concerns about claimant’s demeanor and professionalism, but continued to coach her and
viewed some of the dissention between them was “pretty healthy . .. tension.” As such, the owner did
not enforce the employer’s policies against claimant and, beyond coaching, it does not appear on this
record that the owner told claimant that her behavior was unacceptable. Ultimately, the owner testified
that the thing that changed on May 9t was that claimant was no longer energetic about being at work
and he no longer wanted to feel like he had to talk her into staying. The owner’s perception about
claimant’s energy toward her job is not attributable to claimant, however. Absent evidence of willful or
wantonly negligent conduct attributable to claimant as misconduct, the record does not support a
disqualification from benefits.

On this record, the employer discharged claimant, but not for misconduct. Claimant is not disqualified
from receiving unemployment insurance benefits because of this work separation.

DECISION: Order No. 19-Ul-132496 is set aside, as outlined above.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: August 13, 2019

NOTE: This decision reverses an order that denied benefits. Please note that payment of benefits, if any
are owed, may take approximately a week for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/mww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGRIE — UG UEGIS (N SHUU MR THADILNE SMSMINIHIUAINNAEAY [USiTinAERSs
WIUHTTUGHUNYEEIS: YUHNAGHENN:NYMIGGINNMANIMYIY U SITINAHABSWIL{RUGIMSGH
FUIHBIS SIS INNAERMGEAMRER 8 SMIN SR M AgiHImMywHNNIZginNiE Oregon ENWHSIAMY
ieusRnNSRUanUISINGUUMBISIUGH UPEIS:

Laotian

3Mqla - mmmgw‘uJ.Jt.ﬂwmtnUm:nucj‘.uaoﬂcmemwmmjjwaejmw mmwucm‘iﬂmmaw myammmmmuwmwymw
emeumumjmﬁumum mmwu:mmmmmmmu Eﬂ‘]lJRj"]J_J’]ﬂUUﬂﬂ98:’]@3’1ﬂUEﬂUEﬂOU&T"]E’IOE\‘]UUﬂﬁ’]UB?_ﬂBUQO Oregon W@
IOUUUNUDU’L.UﬂﬂEillylﬂEﬂUBﬂ‘EOEVJC'IBU?.ﬂ’]iJESjD"mO%]UM.

Arabic

dj)ﬂﬁsﬂgs)i)ﬂilhhu_h:@'lj.' RS kY| }s)QBJ..;AJ'I._'.LC.)M.:_)J;A.LLAJHs)l)ﬂllh‘;y;PJHJsJJuL\j'ldjLaJim e ).lu.\s )1)5.“1.&
._11)3.11 Js‘_dﬁl;_'.J_m.‘ll »_11_1_:)\:71{[_‘1_11_‘1_1]_ qd}i_‘;)a\__\_il_an“t“‘i_as;a.‘lﬂ__uylﬁﬂ ﬁl_:_‘_'d),.sﬁ‘_,J 4

Farsi

Sl b B a8 e alaaind el als 3 il L aloaliBl e (88 se apenad ol bR 3K e 500 Ll o 80 Ul e i aSa Gl -4 s
JET R PG JEI PR T L P~ RPN L P I P PR YRR BN [ R P W R FREY 5 RV EC JEI BN PN

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons with limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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