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EMPLOYMENT APPEALS BOARD DECISION
2019-EAB-0625

Applications for Review Dismissed

FINDINGS OF FACT AND PROCEDURAL HISTORY: On October 3, 2008, the Oregon
Employment Department (the Department) served notice of an administrative decision concluding
claimant voluntarily left work without good cause and was disqualified from benefits effective February
17, 2008 (decision # 73402). On October 6, 2008, the Department served notice of an administrative
decision assessing a $3,240 overpayment, $486 monetary penalty, and 52 penalty weeks (the
overpayment decision). On October 23, 2008, decision # 73402 became final without claimant having
filed arequest for hearing. On October 27, 2008, the overpayment decision became final without
claimant having filed a request for hearing.

On November 6, 2008, claimant filed a late request for hearing on decision # 73402 and the
overpayment decision. On November 18, 2008, ALJ Murdock issued Hearing Decisions 08-UIB-17253-
D and 08-UIB-17255-D, dismissing claimant’s late request for hearings subject to claimant’s right to
renew the request by responding to the appellant questionnaires within 14 days. On November 29, 2008,
claimant submitted a single timely response to the appellant questionnaire about the late request for
hearing on decision # 73402. The Office of Administrative Hearings (OAH) applied that questionnaire
only to claimant’s late request for hearing on the overpayment case, and not to the late request for
hearing on decision # 73402. ALJ Elmore reviewed claimant’s response, and on December 4, 2008
issued Hearing Decision 08-UIB-18249, dismissing claimant’s November 6, 2008 late request for
hearing on the overpayment decision.

On September 25, 2019, claimant filed late applications for review of Hearing Decisions 08-UIB-17253-
D and 08-UIB-18249 with the Employment Appeals Board (EAB).! Pursuant to OAR 471-041-0095,
EAB consolidated its review of Hearing Decisions 08-UIB-17253-D and 08-UIB-18249. For case-
tracking purposes, this decision is being issued in duplicate (EAB Decisions 2019-EAB-0625 and 2019-
EAB-0795).

1In therequest claimant asked for “a late hearing on behalf of my garnishment Oct 2008” and “decision # 73402.” Because
claimant has already had hearing proceedings on the overpayment thatis the most likely cause of the garnishment and
decision # 73402, which resulted in Hearing Decisions 08-UIB-17253-D and 08-UIB-18249, claimant’s request was
construed as an application for EAB to review the records in those matters under ORS 657.270 and OAR 471-041-0060.
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FINDINGS OF FACT: On December 22, 2008, claimant filed a weekly claim for unemployment
insurance benefits for the week of December 14, 2008 to December 20, 2008 (week 51-08).2 Claimant
ceased claiming after that week. In February 2009, claimant moved from Oregon and stopped getting
mail from the Department.3

CONCLUSIONS AND REASONS: The applications for review are dismissed.

On September 25, 2019, claimant filed applications for review of Hearing Decisions 08-UIB-071253-D
and 08-UIB-18249 with the EAB. ORS 657.270(6) and ORS 657.270(7)(b) required the applications for
review to be filed no later than December 8, 2008 and December 24, 2008, respectively. The deadline
for filing late applications for review may be extended “a reasonable time” upon a showing of “good
cause.” See ORS 657.875; OAR 471-041-0070.

It is clear from review of the record in these cases that inconsistencies occurred during the “direct
review” hearing proceedings i these cases. For example, claimant was provided with two very similar
questionnaires and returned only the questionnaire that applied to decision # 73402, which was then
applied only to the overpayment decision when it likely should have been applied to both. Claimant
thereafter received only a hearing decision re-dismissing the request for hearing on the overpayment
decision, and ostensibly should have received hearing decisions re-dismissing both of the requests for
hearing. Additionally, the hearing decision sent dismissing the late request for hearing on the
overpayment decision contained obvious errors, from referring to claimant as “he” to focusing on one
questionnaire answer suggesting claimant did not have good cause to the exclusion of another answer
suggesting claimant might have had good cause. Specifically, claimant stated on the questionnaire that
claimant faxed a letter to the Department on October 151" —after decision # 73402 and the overpayment
decision were issued — explaining what happened to the job at issue in decision # 73402 and opening up
the possibility that claimant intended the faxed letter to request a hearing on the Department’s
administrative decisions. The ALJ should have ordered a hearing to be held to inquire into the nature
and content of the letter claimant faxed about the administrative decision, and erred by failing to do so.

Aside from the indicators that claimant might have been deprived of some procedures during the direct
review processes at OAH in 2008, however, these cases are both before EAB as late applications for
review. The applications for review in this case were due in December 2008, and were filed nearly 11
years later. The law is clear that the threshold question that must be answered before we have
jurisdiction to try to redress the procedural flaws that occurred in 2008 is whether or not claimant has
“good cause” for the late applications for review in this case. The record is clear that claimant does not.

Although claimant moved from Oregon in February 2009 and stopped receiving mail from the
Department at that time, those events are not relevant to this case because the Hearing Decisions at issue

2 EAB has taken notice of this fact, which is contained in Employment Department records. OAR 471-041-0090(1) (May 13,
2019). A copy of the information has been provided to the parties with this decision. Any party that objects to our taking
notice of this information must submit such objection to this office in writing, setting forth the basis of the objection in
writing, within ten days of our mailing this decision. OAR 471-041-0090(2). Unless such objection is received and sustained,
the noticed fact will remain in the record.

3 See Claimant’s application for review.
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were mailed three months earlier in December 2008. In December 2008, and throughout the period of
time in which the Hearing Decisions in these cases were being mailed, claimant was still living in
Oregon, still claiming unemployment insurance benefits, and, therefore, still responsible for receiving
and attending to mail from the Department. There is nothing in this record or claimant’s late applications
for review suggesting it was not within claimant’s reasonable control in December 2008 — while still
living in Oregon and receiving benefits — to file timely applications for review in both of these cases.
Claimant therefore did not have good cause.

Even if we had concluded that claimant had good cause, the applications for review would still have to
be dismissed because the filing deadline may only be extended a seven-day “reasonable time” period
after whatever circumstances had prevented a timely filing ceased to exist. Although the applications for
review stated that claimant “never receive[d]” information about these matters or the resulting
garnishment after leaving Oregon in February 2009, claimant’s application for review did not identify
anything preventing claimant from filing applications for review between December 2008 and February
2009. Nor did the application identify what date claimant did first learn of these matters, and the record
therefore does not establish that that occurred within seven days of the date claimant filed the late
application for review on September 25, 2019. Nor, without evidence suggesting it, is it readily plausible
that claimant received no indication of an outstanding debt owed to the Department or garnishment for a
period of almost 11 years, such that the September 25t late application for review was filed within
seven days of when claimant first learned of these matters.

Because claimant did not establish good cause or meet the seven-day ‘reasonable time” requirement,
claimant’s late applications for review must be dismissed. Hearing Decisions 08-UIB-071253-D and 08-
UIB-18249, dismissing and re-dismissing claimant’s late requests for hearing on decision # 73402 and
the overpayment decision, remain undisturbed.

DECISION: The applications for review filed September 25, 2019 are dismissed. Hearing Decisions
08-UIB-071253-D and 08-UIB-18249 remain undisturbed.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: October 10, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for “petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/Aww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@Jffﬁ@gﬁ% Understanding Your Employment
epartment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR R EmE R R Ge. QOREAAARI R, WK ASL LR AR, QEOREAFREILH
o, BT DUZ BGZ I A R T BRI UE L, TR e XM URVABERE VA R S

Traditional Chinese

EE - ARG EENRERE . WMREAU AR, SR ERFERE. WREAFRZH
TR, AT DL BERZ LS R T R R, W&Eﬂl_.l)llhuﬁ/ﬂﬂmtlj7/35%’?4%%50

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chay - Quyét inh nay anh hyéng 8én tro cap that nghiép cla quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong 6ong y VO quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Ty Phap véi Toa Khang Cao Oregon theo cac hyéng dan dyoc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniquese
inmediatamente con la Junta de Apelaciones de Empleo. Si no esta de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHuMaHve — [JaHHOe pelueHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe noaatb Xogatancteo o [NepecmoTtpe CynebHoro PeweHns B AnennaumonHeii Cyg wrata
OperoH, crnegys MHCTPYKLMSAM, ONUCaHHBLIM B KOHLLE PeLLEHMS.
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Khmer

BANGAIS — 1EUGH UHGIS s SHUTMIUE THADINE SHISMBNIHIUANANAEAY [SIDINAEASS
WIUATTUGHRUNEEIS: AJUHNAGHELN:RYMIGGINNMANIMYI U SITNAFABS WL RIUGIMSUGH
FIIHBIS S INNAERMGEAMRTR I8 sMIN SR M AgiHimmywHnNIZgiaNit Oregon ENWHSIAMY
eGSR UanUnSINGUUMBISIUGHA UPEIS:

Laotian

B7la - ﬂ“’ImOSDD.UEJLJﬂ”EﬂUmﬂUEj‘LI%DEJEWST]“]JJ?J’ID“Ijj"IU?BjU‘I"IU I']’ltﬂ“lﬂJUi"’ﬂ’ﬂﬂ“]ﬂOgj‘UU ﬂ”ammmmmﬂa“w“mu”mw
BmBUﬂﬂU’ﬂ‘]jj’]‘LﬁUmUm mmﬂuunmmmmmmm‘u znm:ﬂmmuumaejom‘uznuznawmmm:mmmuamemn Oregon [
i(ﬂUU&C’IUOC’T“]UE]“’IEE‘JJ&J"IU]USN‘EO@L"IB‘UU]“]EJES_‘]EWE’]O&U‘U.

Arabic

@Jﬂﬁsﬂ,}s)i)ﬂilhgu_lcéﬁ'lj.' Yoo 1) }s)ea\j..;.-j'l._ch.)l_u.;__‘hl;.a.Lj._miUlﬁillﬁ@#i_h_bui_dﬁ«duﬂm e ).Ie.IJS )1)5.“1_43
)1)&11L15A|MJ_~¢‘11»_11_L&) CQJL}&U-QJH)QL\JMNMM}J&MM‘)&HJ

Farsi

Sl b RN a8l ahadind Ll ala 3 il L alaliBl cafiug (88 se apenad ol b R0 0K 0 HE0 LS o 80 gl 3e i aSa il -4 g
A€ I st Gl 5 & ) I8 et sl 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons with limited English proficiency atno cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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