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Affirmed
No Disqualification

PROCEDURAL HISTORY: On April 22, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
but not for misconduct (decision # 155030). The employer filed a timely request for hearing. On June
10, 2019, ALJ S. Lee conducted a hearing, and on June 18, 2019 issued Order No. 19-UI-131861,
affirming the Department’s decision. On July 8, 2019, the employer filed an application for review with
the Employment Appeals Board (EAB).

EAB considered the employer’s written argument when reaching this decision.

FINDINGS OF FACT: (1) New Seasons Market LLC employed claimant from November 4, 2011
until March 10, 2019, last as a grocery lead.

(2) The employer prohibited remarks about other staff members or the employer that included harmful,
false or misleading information or that might harm the staff members’ reputations. The employer also
expected claimant to follow supervisors’ instructions. Claimant understood the expectations.

(3) On December 18, 2017, the employer issued a warning to claimant for stating in front of customers
that some cheese samples had a “terrible smell.” Transcript at 15. The employer thought claimant’s
comment was not collaborative and showed a lack of understanding. Transcript at 16.

(4) On October 22, 2018, claimant received a performance review in which he was told he had a
negative style of communication and sometimes spoke in a “strident” or “impatient” tone with
coworkers and could be condescending. Transcript at 15, 22. Claimant agreed that he did, and was
working to improve his tone and communication style.

(5) Prior to March 3, 2019, claimant repeatedly complained to the store manager that a coworker was

abusive to employees, including in a meeting about the coworker’s behavior toward a female employee
in which the female employee was sobbing and asking the coworker to stop. Claimant thought the
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coworker had been abusive. The employer conducted an investigation about the coworker’s behavior
and moved the coworker to a different position at a different store without informing claimant.

(6) Around March 3, 2019, claimant learned that the operations manager, whom he considered a
personal friend, had a new position, which claimant thought was to replace the coworker he thought was
abusive. On March 3, claimant had a private conversation with the operations manager in which he
congratulated the manager for getting “the sexual harasser’s” job. Transcript at 7. The operations
manager told claimant that calling the coworker a “sexual harasser” was serious and asked claimant if
his facts were correct. Claimant stated, “{E]veryone knows about it.” Transcript at 7. The operations
manager reported claimant’s comment to claimant’s manager, and claimant’s manager reported
claimant’s comment to the store manager and the human resources manager.

(7) On March 5, 2019, the store manager and the human resources manager called claimant to a meeting.
Claimant admitted calling the coworker a sexual harasser, and reported that he had not personally
witnessed the coworker’s abusive and sexually harassing conduct, but he knew about other conduct
because of the “rumor mill.” Transcript at 8. After some discussion about the coworker, and the
employer’s investigation into complaints about the coworker, the managers told claimant that he likely
would be disciplined for referring to the coworker as “the sexual harasser.” The managers told claimant
that he should not discuss the investigation into claimant’s remark with anyone other than the store
manager and the human resources manager. Transcript at 11.

(8) Shortly after leaving the meeting, claimant sent an email to the operations manager that stated, “1 am
beyond stunned that you would choose to report that conversation to [the store manager] instead of
taking to me directly about it. This level of betrayal is unforgiveable.” Transcript at 11-12. The manager
considered the emalil retaliatory and threatening, and reported the email to the employer.

(9) On March 10, 2019, the employer discharged claimant for referring to the coworker as “the sexual
harasser” and sending the email to the operations manager.

CONCUSIONS AND REASONS: The employer discharged claimant but not for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer's interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
“[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c). Isolated instances of poor judgment are not misconduct. OAR 471-030-0038(3)(b).
In a discharge case, the employer has the burden to establish misconduct by a preponderance of
evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976)

The employer discharged claimant in part based upon its conclusion that claimant’s March 51" email to
the operations manager violated the instruction he had been given to only discuss the investigation with
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the store manager or the human resources manager, and that it was retaliatory and threatening. However,
the email did not refer to the investigation, and claimant thought the prohibition against discussing the
matter applied to individuals who were not with human resources or store management, not the
operations manager. Transcript at 27. Nor did the language claimant used in the email threaten

retaliation or any other action against the operations manager; objectively considered, expressing that he
felt offended or betrayed was not retaliation or a threat. The preponderance of the evidence does not
show that claimant intended to violate the managers’ instruction or other policies by sending the email to
the operations manager, nor that claimant was behaving with a conscious indifference to the
consequences of his behavior.

The employer also discharged claimant in part for referring to a coworker as a “sexual harasser” in
conversation with the operations manager. At all relevant times he either knew or reasonably should
have known that characterizing the coworker as a sexual harasser was likely to harm the coworker’s
reputation and thereby violate the employer’s policy. Even if claimant believed the characterization was
accurate, claimant violated the employer’s standards with at least wanton negligence when he referred to
the coworker as a sexual harasser.

Although the reference to the coworker on March 37 was wantonly negligent, isolated instances of poor
judgment are not misconduct. OAR 471-030-0038(3)(b). The following standards apply to determine

whether an “isolated instance of poor judgment” occurred:

(A) The act must be isolated. The exercise of poor judgment must be a single or
infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior.

(B) The act must involve judgment. A judgment is an evaluation resulting from
discernment and comparison. Every conscious decision to take an action (to act or not to
act) in the context of an employment relationship is a judgment for purposes of OAR
471-030-0038(3).

(C) The act must involve poor judgment. A decision to willfully violate an employer’s
reasonable standard of behavior is poor judgment. A conscious decision to take action
that results in a wantonly negligent violation of an employer’s reasonable standard of
behavior is poor judgment. A conscious decision not to comply with an unreasonable
employer policy is not misconduct.

(D) Acts that violate the law, acts that are tantamount to unlawful conduct, acts that
create irreparable breaches of trust in the employment relationship or otherwise make a
continued employment relationship impossible exceed mere poor judgment and do not
fall within the exculpatory provisions of OAR 471-030-0038(3).

OAR 471-030-0038(1)(d). The first question is whether claimant’s March 3" remark was isolated, and
the preponderance of the evidence shows that it was. Claimant’s violation of the employer’s standards
by referring to cheese as having a “terrible smell” was intended to address a problem, not violate policy,
and did not demonstrated that he was indifferent to an employer expectation. Claimant’s strident or
condescending tone with others was also not willful or wantonly negligent conduct on claimant’s part
because although he thought it was “reasonably true” that he spoke in such tones, “It’s something that . .
. I’ve already been working on.” Transcript at 22. Claimant’s use of such tones when talking therefore
was not done with intent to violate the employer’s expectations, and his efforts to improve demonstrates
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that he was not indifferent to the consequences of his actions. Claimant’s March 3" remark was
therefore isolated. His decision to refer to a coworker as a “sexual harasser” also mvolved the exercise
of judgment, and the judgment was a poor one.

The final question is whether claimant’s conduct exceeded mere poor judgment. The circumstances
under which claimant violated the employer’s expectations suggest that the conduct did not exceed poor
judgment. Mitigating factors include that claimant made the remark during a private conversation with
an operations manager he considered a personal friend, and he made the remark while upset and
frustrated about the person he thought had sexually harassed his coworkers, and he made the remark
only once. Nor does claimant appear to have repeated the remark after the operations manager told him
that such remarks were serious and questioned the facts on which claimant had based his remark. The
record does not show that claimant engaged in gossip or speculation about the coworker with others or
made the remark to others, or suggest that being told his remark was inappropriate and could not be
repeated would not have resolved the situation short of ending the employment relationship. Objectively
considered, a reasonable employer might have concluded that claimant’s remark was not a breach of
trust, and did not make a continued employment relationship impossible. His conduct therefore did not
exceed poor judgment.

The employer discharged claimant for an isolated instance of poor judgment, and not misconduct.
Claimant is not disqualified from receiving unemployment insurance benefits because of this separation.

DECISION: Order No. 19-UI-131861 is affirmed.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: August 14, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//Awww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Empleo. Si no estd de acuerdo con esta decision, puede
presentar una Aplicacion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

GANGEIS — IEUGAIPTISNSRU MU UHAUILNE SMSMINIGIUAIANAHA Y [UOSIUINNAEADS
WIUATIUGHIEGIS: AJUSIAGHRNN:AYMISGINNMENIMYII Ui SITINAERSS WILRIUGIMIEIGH
FUIEGIS S INAEAMGEAMATTY A SMINS AU figjuim My wHnNiggIANit Oregon ENWHSINMY
ieusAinn Shd unansiNGRUMBISIUGRaETIS:

Laotian

31718 — MfeFullGunsfiunfiudugoucdisniundigauesgnny. frnudEtsafiodul, neauidnamasusNuznIy
sneuNuUINPVUALE. Hunudidivdindfndul, mwauinduaiseizmudivnouafinuingusnsudn Oregon 18
lnadsBinmudusinfiuentiddnsuinuesidnfingud.

Arabic

o A 38 e 3315 S 1 ol 55l e i i Jostl 1A 13 pg o 13) el Talal A0 A e 5 38 )00 Vs
Jl)ﬂ.‘lldéﬁ\i&.)&.aﬂ-_lbm)ylaubﬂjl 3d}§7:)5u\_ium‘j|3_&g:\_ugjlﬂinﬁﬁﬂhg§d

Farsi

8 a8l Gl alaati e A ala 8 e L alaliBl cafind (330 se et Gl b &1 0K o B0 LS o S sl e paSa ) mda s
AS I S Canl & 51 & sl I s el el Ll 50 2 ge el g 3l ealiud L anil i e 2y )2 Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons with limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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