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EMPLOYMENT APPEALS BOARD DECISION
2019-EAB-0583

Reversed
No Disqualification

PROCEDURAL HISTORY: On May 24, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily left work
without good cause (decision # 100719). Claimant filed a timely request for hearing. On June 20, 2019,
ALJ M. Davis conducted a hearing, and on June 21, 2019, issued Order No. 19-UI-132063, affirming
the Department’s decision. On June 25, 2019, claimant filed an application for review with the
Employment Appeals Board (EAB).

Claimant did not declare that they provided a copy of their argument to the opposing party or parties as
required by OAR 471-041-0080(2)(a) (May 13, 2019). The argument also contained information that
was not part of the hearing record, and did not show that factors or circumstances beyond claimant’s
reasonable control prevented them from offering the information during the hearing as required by OAR
471-041-0090 (May 13, 2019). EAB considered only information received into evidence at the hearing
when reaching this decision. See ORS 657.275(2).

FINDINGS OF FACT: (1) Southern Oregon Tire and 4X4 LLC employed claimant as a full-time
mechanic and technician from March 23, 2019 to April 30, 2019.

(2) Shortly after claimant’s employment started on March 23, 2019, claimant began to experience
breathing difficulties, short-term memory loss and body aches which he attributed to his work
environment. The employer’s workspace often was poorly ventilated with running vehicles creating
carbon monoxide gas and brake cleaning applications producing toxic fumes. Claimant believed that
because he was older, he could not tolerate the carbon monoxide and toxic fumes as well as his younger
coworkers. He asked the employer’s owner for a reduced weekly schedule to both limit his toxic
exposure and allow his body to recover from its effects, which request the owner declined.

(3) On April 26, 2019, claimant met with the owner for lunch. He told the owner that he had a job

interview on April 29, 2019. When the owner asked claimant if he was quitting, claimant said he was
not at that time but was looking for other work because he believed the work environment was causing
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him health problems. Claimant believed that the owner had indicated that if he attended the interview, he
would be discharged because the owner did not want to train a temporary employee.

(4) On April 29, 2019, claimant attended the job interview and received and accepted an offer of work
contingent on passing a physical and a drug test over the next few weeks. Claimant was not given a start
date because the offer was contingent. Claimant did not attend work that day.

(5) On April 30, 2019, claimant notified the owner that he had been offered a job at the interview the
previous day. The owner asked claimant if he would give him two weeks’ notice. When claimant
responded that he thought that he had been discharged for attending the job interview, the owner
responded that he had not been discharged and wanted him to work at least another two weeks. Claimant
responded that he could not continue working because he was concerned about the work’s effect on his
health and might cause him to fail his upcoming physical exam.

(6) On April 30, 2019, claimant quit work to protect his health.
CONCLUSIONS AND REASONS: Claimant voluntarily left work with good cause.

Work Separation. The parties disagreed on the nature of the work separation with claimant asserting he
was discharged on April 26, 2019 when the employer told him that if he attended the April 29" job
interview his employment would be over and the employer asserting that claimant quit on April 30,
2019 when claimant told him he had tentatively accepted the new job after the interview. Audio Record
~9:15 to 9:30; 20:00 to 22:30. If the employee could have continued to work for the same employer for
an additional period of time, the work separation is a voluntary leaving. OAR 471-030-0038(2)(a)
(December 23, 2018). If the employee is willing to continue to work for the same employer for an
additional period of time but is not allowed to do so by the employer, the separation is a discharge. OAR
471-030-0038(2)(b). Although claimant initially asserted that he was discharged, he later admitted that
on April 30, 2019, he declined the employer’s request that he work an additional two weeks before
beginning his new job. Because claimant could have continued to work for the employer for an
additional period of time after April 30, 2019, the work separation was a voluntary leaving on that date.

Voluntary Leaving. A claimant who leaves work voluntarily is disqualified from the receipt of benefits
unless they prove, by a preponderance of the evidence, that they had good cause for leaving work when
they did. ORS 657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000).
“Good cause . . . is such that a reasonable and prudent person of normal sensitivity, exercising ordinary
common sense, would leave work.” OAR 471-030-0038(4). The standard is objective. McDowell v.
Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A claimant who quits work must show
that no reasonable and prudent person would have continued to work for their employer for an additional
period of time.

Order No. 19-UI1-132063 concluded that claimant quit work because he received an offer of other work
on April 29, 2019, based upon the following reasoning,

While claimant testified that he had concerns about his health, he also testified that he would
have continued working for the employer had he not received the offer of [other] work... Thus
the evidence is persuasive that claimant left work with the employer to accept new work.
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Order No. 19-UI-132063 at 2. However, although claimant explained that he would have reported for
work on April 30" if he had not received an offer of work on April 29", there was no dispute that the
reason he gave for quitting work when he did was because of the effect the work environment was
having on his health.

The owner admitted that previously, when he questioned claimant about “forgetting things” and the slow
pace of his work, claimant told him that he attributed those things to the toxic fumes he was breathing in
the work place and requested a reduced schedule because of it, which the owner declined. Audio Record
~ 22:40 to 23:30. He also testified that claimant told him that he could not give him two additional
weeks of work on and after April 30, 2019 for the same reason, because of the effect the toxic fumes
was having on his health. Audio Record ~ 20:00 to 21:15.

The owner did not dispute that toxic fumes were present in the workplace and claimant was in the best
position to know his symptoms and their probable cause giving the timing at which they appeared.
Experiencing memory loss, body aches and difficulty breathing while in the workplace created a grave
situation for claimant and his reasonable requests for accommodation had been declined. Viewed
objectively, claimant established that no reasonable and prudent person in his circumstances would have
continued to work for the employer for an additional period of time. Accordingly, claimant voluntarily
left work with good cause and is not disqualified from receiving unemployment insurance benefits on
the basis of his work separation.

DECISION: Order No. 19-UI-132063 is set aside, as outlined above.!

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: July 30, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.

! This decision reverses an order that denied benefits. Please note that payment of benefits, if any are owed, may take
approximately a week for the Department to complete.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIE NIRRT &, MREAP AR R, FLARARPL EFRRA S,  WREAF LA
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khéng déng y véi quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelieHnem, Bbl MoxeTe nogatb XogaTanctBo o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHein Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

GANGEUAS — UG UIHTIS I SHUMEUHAUILN S SMSMINITIUIANAHR [UROSITINAEASS
WIUHMUGAMIYEEIS: AJUSIAGHANLN:AYMIZGINNMENIMY I [UAISITINAERESWIUUUSIM UG
FUIEGIS SIS INNAERMGAMATN e s Ml Sayh figiimmywHnniaginnit} Oregon INWHSIHMY
s HnNSiE U MGHUNBISIGH B TS

Laotian

38 — ammgwuwwnvzﬂumﬂucjugommamwmmjjﬂweejwu T]WWWDUE@WT'QH“]UOE‘UU ﬂvammmmmﬂavwvmmmw
emewmumjjﬂifﬁumwm ﬂ‘]iﬂ’lUUEmUQU’]ﬂﬂmﬂﬁlUU tnﬂu:ﬂumuwmﬂoejom‘umumaummmmmmuemsmm Oregon |G
EOUUUUUDE‘]“HJE]“]EE‘,LIVD"]EHUSN\EOEJE'IEUm'ﬂﬂeajﬂ“mﬂﬁwb.

Arabic

g5y ¢l Al 3 e (585 Y IS 13 5 o)y Jeall e Ui ey o] ¢l 138 2 o1 130 ooy Toalall ALl i e 35 8 )l e
)1)5.“ Ljé.u.!:‘é)_‘.aﬂ g‘;m)\glctl.l.lb.iu_‘.}dﬁ)}uqm\fﬁwhymll :u;'l).eﬁ‘_;}i.i

Farsi

Sl RN a8 il aladin) el ed ala b il U alaliDl e (330 se aneeat i b 81 0 IR 0 B0 LS o S gl e paSa il 4a s
AS I 3aas Gl & 50 8 ) I aaat el 3 Gl 50 3 ge Jeadl sy 31 ookl L il g e ol Culia ) oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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