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Affirmed
Disqualification

PROCEDURAL HISTORY: On May 13, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant,
but not for misconduct (decision # 152440). The employer filed a timely request for hearing. On June
13, 2019, ALJ Meerdink conducted a hearing, and on June 17, 2019, issued Order No. 19-UI1-131769,
concluding the employer discharged claimant for misconduct. On June 22, 2019, claimant filed an
application for review with the Employment Appeals Board (EAB).

With his application for review, claimant submitted a written argument. Claimant’s argument contained
information that was not part of the hearing record, and did not show that factors or circumstances
beyond claimant’s reasonable control prevented them from offering the information during the hearing.
Under ORS 657.275(2) and OAR 471-041-0090 (May 13, 2019), EAB considered only information
received into evidence at the hearing when reaching this decision.

FINDINGS OF FACT: (1) Salem Group Restaurant LLC employed claimant, last as a sous chef, from
March 20, 2007 to April 22, 2019.

(2) The employer had a written policy that prohibited “workplace bullying” which was described
therein, in part, as “engaging in repeated inappropriate behavior, including making negative comments
about a person . . . [or] name calling.” Transcript at 8; Exhibit 1. Claimant acknowledged the written
policy by his signature and received multiple trainings on the policy. As a sous chef, which was a
managerial position, claimant was expected to follow the policy and enforce it within the workplace.
Claimant was aware of and understood the employer’s prohibition against “workplace bullying.”

(3) In October 2018, the employer’s general manager received a report that an employee had recently
resigned because claimant had bullied and belittled him by using profanity when talking to him, making
him the object of inappropriate jokes, and by otherwise harassing him on a daily basis. On October 27,
2018, the general manager and the employer’s executive chef spoke together with claimant about that
report and claimant’s conduct toward that coworker. Claimant did not dispute the report, and the general
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manager and executive chef verbally warned claimant that any further violation of the employer’s
workplace bullying policy and mistreatment of coworkers would lead to further disciplinary action,
including possible suspension or termination. Exhibit 1.

(4) On or about February 10, 2019, while criticizing a coworker, claimant called him a “whiner” in front
of another line cook, which upset the coworker to the extent he complained to the general manager. The
general manager learned at that time that claimant previously had used the “fuck’ while criticizing that
coworker about working slowly. Transcript at 11. The general manager warned claimant in writing that
claimant’s conduct constituted violations of the employer’s policy against workplace bullying and that
any future violation of that policy would lead to further disciplinary action up to and including
termination. Exhibit 1.

(5) On April 18, 2019, while in the kitchen areas, claimant observed a subordinate cook’s creation of a
Creme Brilée dessert. Claimant did not consider the coworker’s dessert satisfactory, and complained to
others, over the course of two hours, that it “looks like fucking shit,” which upset the cook and caused
him to use foul language in return. Exhibit 1. Claimant also told the cook to not get “butt hurt” over it or
“mother fucking whine about it.” Exhibit 1. After the general manager heard about the extent of those
interactions, she suspended claimant and conducted an investigation.

(6) On April 22, 2019, the employer discharged claimant for violating its policy against “workplace
bullying” on April 18, 2019.

CONCLUSIONS AND REASONS: The employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. “As used in ORS 657.176(2)(a) . . . a willful
or wantonly negligent violation of the standards of behavior which an employer has the right to expect
of an employee is misconduct. An act or series of actions that amount to a willful or wantonly negligent
disregard of an employer’s interest is misconduct.” OAR 471-030-0038(3)(a) (December 23, 2018).
“‘[W]antonly negligent’ means indifference to the consequences of an act or series of actions, or a
failure to act or a series of failures to act, where the individual acting or failing to act is conscious of his
or her conduct and knew or should have known that his or her conduct would probably result in a
violation of the standards of behavior which an employer has the right to expect of an employee.” OAR
471-030-0038(1)(c).

The employer had the right to expect claimant to refrain from engaging in inappropriate behavior toward
coworkers and subordinates by using foul language or belittling them when criticizing the speed or end
product of their work. Claimant acknowledged in writing that he was aware of the employer’s policy
and was counseled about violating it at least two times before April 18, 2019.

On April 22, 2019, the employer discharged claimant for violating that policy on April 18, 2019. On that
day, claimant told a subordinate cook that his Creme Brilée “looks like fucking shit” and not to get
“butt hurt” over it. Transcript at 27-28, 35; Exhibit 1. Claimant explained that he only “was trying to
correct him” in making those comments to his subordinate. Transcript at 27-28; Exhibit 1. However, the
employer gave claimant a written warning for previously using the word, “fuck,” when admonishing a
coworker for working slowly. Claimant also admitted that he understood that it was not “okay to use the
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language” that he did. Transcript at 28. Claimant’s admitted conduct and understanding of the
inappropriateness of the language that he used demonstrated a conscious indifference to the potential
consequences of his actions for the employer and constituted a wantonly negligent, if not willful,
violation of its policy against workplace bullying.

Claimant’s April 18, 2019 conduct cannot be excused as an isolated instance of poor judgment under
OAR 471-030-0038(3)(b). For conduct to be considered an isolated instance of poor judgment, it must
be a single or infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior. OAR 471-030-0038(1)(d)(A). Claimant’s April 18 conduct in bullying a coworker
was a repeated act, and not an isolated instance. Claimant was verbally warned against engaging in such
behavior on October 27, 2018 when he was confronted about belittling a coworker to the extent it caused
him to resign. Claimant did not dispute that he had belittled the coworker in question by using foul
language when talking to him, making him the object of inappropriate jokes, and otherwise harassing
him. Given claimant’s admission that he understood that it was not “okay to use [foul] language” when
speaking to a subordinate, more likely than not, claimant also understood in October of 2018 that
engaging in belittling conduct that included the use of foul language toward a subordinate probably
violated the employer’s policy against workplace bullying. Accordingly claimant’s October 2018
conduct was also at least wantonly negligent.

Nor can claimant’s April 18 conduct be excused as the result of a good faith error in his understanding
of the employer’s expectations regarding appropriate conduct toward coworkers and subordinates.
Claimant did not assert, and the record does not show, that he sincerely believed, or had a factual basis
for believing, that the employer would condone belittling a subordinate’s work product by using foul
language, especially given his prior warnings.

The employer discharged claimant for misconduct under ORS 657.176(2)(a). Claimant is disqualified
from receiving unemployment insurance benefits until he has earned at least four times his weekly
benefit amount from work in subject employment.

DECISION: Order No. 19-UI-131769 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: July 29, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282.For forms and information,
you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem, Oregon
97310 or visit the Court of Appeals website at courts.oregon.gov.Once on the website, use the ‘search’
function to search for ‘petition for judicial review employment appeals board’.A link to the forms and
information will be among the search results.

Please help us improve our service by completing an online customer service survey.To complete
the survey, please go to https://www.surveymonkey.com/s/'5SWQXNJH.If you are unable to complete the
survey online and wish to have a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment L
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEIE NIRRT &, MREAP AR R, FLARARPL EFRRA S,  WREAF LA
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

ER - ARG EEENRERE . WREATEARFR, AR RE LFERE. WREAFRELH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hudng dén tre cap that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khéng déng y véi quyét dinh nay, quy Vi co
thé nép Don Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeENnoOHATHO —
HemeaneHHo obpaTtuTech B AnennsaunoHHbin KomuteT no TpyaoyctponcTsy. Ecnv Bbl He cornmacHbl C NPUHATBLIM
pelieHnem, Bbl MoxeTe nogatb XogaTanctBo o lNMepecmotpe CynebHoro Pewenua B AnennsuuoHHein Cyg
wraTta OperoH, cneaysa MHCTPYKLUMAM, ONMCaHHBIM B KOHLIE peLLeHus.
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Khmer

GANGEIAS — EUGH PGS N SHUT MR HAIHN S SMSMINIGHIUANNNAHA [DOSITINAERSS
WINHTTUGAEGIS: AJHNAGHANN:AYMIHINMANIME I [URSIINARRESWILRIUGINRGH
UGS IS INAEAMGEAMATh e msmiiSaufigiuimmywannigginniig Oregon WNWHSINMY
s finnsituanansI b Gh U BISIGRAIETIS:

Laotian

A

SMg - aﬂmawuwwmmummcj‘ugaacmamwmmjjweejmiu HanudEteaaitindul, nzautinOmnzuLNIUENIY
snoUNIUATURE. mtmwucmwmmmmgw tﬂﬂummmuwmoejonmanuanowmmmmmmnamewm Oregon
TouuumUmmumcmvmmuaﬂ‘cagjmeumwaejmmaw.

Arabic

b Ay )1 e (3815 Y 1Y 505 Jeall e e Gl o Sl 138 gl 1Y) ol LAl Al date e 5 1 s
)l)ﬂ.‘ll Ljém!:’é)_‘..oll -_IL‘.L:..)\JIEI_'U'LI&U_‘. }d}ie)jl_-\_il_‘m..\‘jﬁ:\.d:_u:\_uﬁilé]ﬁ :‘Mlﬁﬂ‘_g_’a&:.

Farsi

ct ) R0 a8 el aladi) al sk ala j e LaloaliBl oot 38 s areal (b 81 05K 0 B0 LS (5 S L) e g aSa (pl - 4a g
A It aaad Gl i o G858 aaat ool 3 Gl 50 25 e Jeadl ) sied 3l ealiid L bl g e o lad Culia ) a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios 0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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