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Affirmed
Late Request for Hearing Dismissed
Overpayment and Penalties Assessed

PROCEDURAL HISTORY: On April 11, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant was not available for work
for the weeks including December 2, 2018 through February 23, 2019 (weeks 49-18 through 08-19) and
was therefore ineligible for benefits for those weeks and until the reason for the denial ended (decision #
83749). On May 1, 2019, decision # 83749 became final without claimant having filed a timely request
for hearing.

On April 11, 2019, the Department served notice of a second administrative decision concluding
claimant was not available for work for the weeks including February 24, 2019 through March 9, 2019
(weeks 09-19 through 10-19), and was therefore ineligible for benefits for those weeks and until the
reason for the denial had ended (decision # 85948). On May 1, 2019, decision # 85948 became final
after no adversely affected party filed a timely request for hearing.

On April 11, 2019, the Department served notice of a third administrative decision concluding claimant
refused an offer of work on February 11, 2019 (week 07-19) with good cause because he did not have
childcare available that would allow him to accept a graveyard shift. The Department concluded
claimant was eligible for benefits for that reason “if otherwise eligible” (decision # 82332). On May 1,
2019, decision # 82332 became final after no adversely affected party filed a timely request for hearing.

On April 24, 2019, the Department served notice of an administrative decision assessing a $2,610
overpayment, a $783 monetary penalty, and 22 penalty weeks (decision # 195237). On May 5, 2019,
claimant filed a timely request for hearing on decision # 195237. Claimant’s timely request for hearing
on decision # 195237 also was construed as a late request for hearing on decision # 85948.

On May 30, 2019, ALJ Monroe conducted a consolidated hearing on decisions # 85948 and # 195237.
The employer did not appear for the hearing. On June 4, 2019, ALJ Monroe issued Order No. 19-UlI-
131062, concluding that claimant failed to demonstrate good cause for his late request for hearing on
decision # 85948 and dismissing that hearing request. On June 13, 2019, ALJ Monroe issued Order No.
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19-UI-131593, affirming decision # 195237. On June 18, 2019, claimant filed timely applications for
review of Order Nos. 19-UI-131062 and 19-UI-131593 with the Employment Appeals Board (EAB).

Pursuant to OAR 471-041-0095 (October 29, 2006), EAB consolidated its review of Order Nos. 19-Ul-
131062 and 19-UI-131593. For case-tracking purposes, this decision is being issued in duplicate (EAB
Decisions 2019-EAB-0565 and 2019-EAB-0564, respectively).

EAB reviewed the entire hearing record in Case No. 2019-UI-95646, regarding decision # 85948. On de
novo review and pursuant to ORS 657.275(2), Order No. 19-UI-131062 is adopted. Accordingly,

claimant’s late request for hearing on decision # 85948 remains dismissed.

FINDINGS OF FACT: (1) On February 27, 2018, claimant filed an initial claim for unemployment
insurance benefits (BYE 08-19). The Department determined that claimant’s claim was valid with a
weekly benefit amount of $200. The maximum weekly benefit amount available at the time claimant
filed his claim was $604.

(2) Between December 2, 2018 and March 9, 2019, claimant had childcare responsibility for his 13 year-
old child and was unwilling to work beyond 9:00 p.m. on any given day because he did not have a
childcare resource after that time.

(3) On December 3, 2018, claimant had a telephone conversation with a Department employee regarding
his work search during the week ending November 17, 2018 (week 46-18). During the conversation,
claimant was advised, in part, as follows:

Eligibility for unemployment benefits requires that you be physically able to work,

available for work and actively seeking work both full-time and part-time for each week that
you claim benefits. Your labor market is Eugene Springfield and Junction City. Normal
working hours for warehouse and maintenance are all days and all shifts...You have to
provide 5 work seeking activities at least 2 of which are direct contacts.

After being so advised, claimant was asked, “Do you understand these requirements?” Claimant
responded, “Yes.” (Case No. 2019-UI-95646) Exhibit 3. On December 4, 2018, the Department sent
claimant a work search advisory letter. Id.

(4) Claimant claimed and was paid benefits under BYE 08-19 for the weeks including December 2,
2018 through February 23, 2019 (weeks 49-18 through 08-19). When filing his claims for each of those
12 weeks, claimant was asked, “Each day last week, were you willing to work and capable of accepting
and reporting for full-time, part-time and temporary work?” Transcript at 53. Claimant responded, “Yes”
when he should have responded “No” due to the fact that he did not have childcare available during all
of the usual days and hours for the type of work he was seeking. Transcript at 53. Claimant answered
yes to that question because he was concerned that answering no would disqualify him from receiving
benefits. Transcript at 57-61. Each of those weeks, when filing his claim, claimant certified to the
Department that his reports and responses were true and accurate, although he knew he was not willing
and capable of accepting swing and graveyard work shifts.
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(5) On February 11, 2019 (week 07-19), claimant refused an offer of graveyard shift work from Galt
Foundation (Galt). When filing his benefit claim for that week, claimant also was asked, “Did you fail to
accept an offer of work last week?”” Transcript at 49, 63-65. Claimant responded, “No” because he was
concerned that if he responded yes it would have adversely affected his benefits. Transcript at 49, 63-65.
Claimant certified to the Department that his reports and responses to its questions were true and
accurate, even though he knew that he was not willing and capable of accepting swing and graveyard
work shifts and had refused an offer of work on February 11, 2019.

(6) On February 28, 2019, claimant filed another initial claim for unemployment insurance benefits
(BYE 08-20). The Department determined that claimant’s claim was valid with a weekly benefit amount
of $210. The maximum weekly benefit amount available at the time claimant filed that initial claim was
$624.

(7) Claimant claimed and was given waiting week credit or paid a weekly benefit amount of $210 under
BYE 08-20 for the weeks including February 24 through March 9, 2019 (weeks 09-19 and 10-19). When
filing his claims for each of those weeks, claimant was asked, “Each day last week, were you willing to
work and capable of accepting and reporting for full-time, part-time and temporary work?”” Transcript at
53. Claimant responded “Yes” when he should have responded no due to the fact that he did not have
childcare available during all of the usual days and hours for the type of work he was seeking. Transcript
at 53. Claimant was concerned that answering “no” would disqualify him from receiving benefits.
Transcript at 57-61. Each of those weeks, when filing his claim, claimant certified to the Department
that his reports and responses were true and accurate, although he knew he was not willing and capable
of accepting swing and graveyard work shifts.

(8) Based on claimant’s false certifications to the Department about his availability for work for each of
the weeks claimed (weeks 49-18 through 10-19), the Department paid claimant a total of $2,610 in
benefits he was not entitled to receive.

CONCLUSIONS AND REASONS: Claimant was overpaid and made a false statement or material
misrepresentation to get benefits. He is therefore required to repay a $2,610 overpayment and a $783
monetary penalty to the Department. Claimant is also liable for a penalty period of benefit
disqualification of 22 weeks.

Overpayment. ORS 657.310(1) provides that an individual who received benefits to which the
individual was not entitled is liable to either repay the benefits or have the amount of the benefits
deducted from any future benefits otherwise payable to the individual under ORS chapter 657. That
provision applies if the benefits were received because the individual made or caused to be made a false
statement or misrepresentation of a material fact, or failed to disclose a material fact, regardless of the
individual’s knowledge or intent. ORS 657.310(1).

On April 11, 2019, the Department issued decisions # 83749 and # 85948, which together concluded
claimant was not available for work for the weeks including December 2, 2018 through March 9, 2019
(weeks 49-18 through 10-19), and was ineligible for benefits for those weeks. On May 1, 2019, decision
# 83749 became final without claimant having filed a timely request for hearing with OAH. On June 4,
2019, Order No. 19-UI-131062 concluded that claimant failed to demonstrate good cause for his late
request for hearing on decision # 85948 and dismissed that hearing request. These consolidated
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decisions, EAB Decisions 2019-EAB-0565 and 2019-EAB-0564, have adopted Order No. 19-UI-
131062 and unless and until these decisions are reversed, decision # 85948 is a final decision with the
force and effect of law and its conclusions remain binding.

Accordingly, it has been concluded that claimant was not available for all suitable work during weeks
49-18 through 10-19 and therefore was ineligible to receive benefits for those weeks. Therefore, asa
matter of law, claimant was not entitled to the $2,610 in regular benefits he received for those weeks.
Claimant’s statements to the Department that he was available for work during those weeks were also
false as a matter of law and caused him to receive the $2,610 in regular benefits at issue. Regardless of
claimant’s knowledge or intent in making what turned out to be false statements to the Department, he is
liable under ORS 657.310(1) to either repay the $2,610 in regular benefits to the Department or have
that amount deducted from any future benefits otherwise payable to him under ORS chapter 657.

Misrepresentation. ORS 657.215 and ORS 657.310(2), read together, provide that if an individual has
received any benefits to which the individual is not entitled because the individual has willfully made a
false statement or misrepresentation or willfully failed to report a material fact to obtain benefits, the
individual is liable to pay a monetary penalty and to have a penalty period of benefit disqualification
imposed.

Claimant did not dispute that on December 3 and December 4, 2018, before he filed his claims for
benefits for weeks 49-18 through 10-19, the Department advised him both verbally and in writing
that to be eligible for unemployment insurance benefits he was required to be willing to work the
customary hours and days for the warehouse and maintenance work he was seeking during all days
and all shifts. Exhibit 3. At hearing, claimant admitted that during the weeks at issue he was not
willing to work after 9:00 p.m. due to limitations regarding his childcare resources for his 13 year-
old child. Transcript at 65. He also admitted that he answered yes to the weekly claims question,
“Each day last week were you willing to work and capable of accepting and reporting for full-time,
part-time and temporary work?” even though he was not willing to work a graveyard shift, and did
S0 because he believed a no answer would affect his benefit eligibility and “financially hurt me.”
Transcript at 62-63.

Claimant also admitted that he answered no to the weekly claims question, “Did you fail to accept
an offer of work last week?” for week 07-19 even though he knew he had just refused a job offer
from Galt on February 11, 2019 because he believed a yes answer “probably would have . . .
adversely affect[ed] [his] benefits.” Transcript at 65.

Based on claimant’s testimony, more likely than not, claimant willfully made false statements or
willfully failed to report material facts to obtain benefits. Accordingly, claimant is liable for
misrepresentation penalties.

Monetary Penalty. ORS 657.310(2) provides that a monetary penalty for willful misrepresentations to
obtain benefits shall be between 15 and 30 percent of the benefits the individual received to which the
individual was not entitled. OAR 471-030-0052(7) (January 11, 2018) specifies that the monetary
penalty assessed for a willful misrepresentation that is made to obtain benefits is a function of the
number of occurrences of misrepresentation. An “occurrence” is counted as having occurred each time
the individual willfully made a misrepresentation of obtain benefits. OAR 471-030-0052(7).
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Here, there are fourteen weeks constituting the weeks at issue, and for each week, claimant willfully
misrepresented that he was “willing to work and capable of accepting and reporting for full-time, part-
time and temporary work™ regardless of whether work offered was for swing or graveyard shifts which
he was unwilling to accept. He also willfully denied that he had “failed to accept an offer of work”
during week on February 11, 2019 (week 07-19). OAR 471-030-0052(7)(d) states that for seven or more
occurrences of misrepresentation within five years, the penalty to be assessed is 30 percent of the total
amount of the benefits the individual received to which the individual was not entitled. Thirty percent of
the $2,610 in benefits that claimant received to which he was not entitled is $783. Accordingly, claimant
is liable for a monetary penalty of $783, which he must repay to the Department.

Penalty Disqualification Period. ORS 657.215 provides that an individual who willfully made a false
statement or misrepresentation, or willfully failed to report a material fact to obtain benefits, may be
disqualified for benefits for a period not to exceed 52 weeks. OAR 471-030-0052(1)(c) sets out the
formula for calculating the weeks of penalty disqualification if the disqualifying acts relate to the
provisions of ORS 657.155 (other than nondisclosure of work and/or earnings), and OAR 471-030-
0052(1)(b) sets out the formula for calculating the weeks of penalty disqualification if the disqualifying
acts relate to the provisions of ORS 657.176 (job refusal).

Applying those formulas to this case, the total amount of benefits overpaid to claimant based on the
disqualifying acts relating to the provisions of ORS 657.155 during BYE 08-19 (12 weeks x $200 =
$2,400) shall be divided by the maximum weekly benefit amount in effect during the first effective week
of the initial claim in effect at the time of the disqualifying act ($604), which equals 3.974, then
rounding that number off to two decimal places (3.97), multiplying that result by 4 (15.88), and

rounding that number up to the nearest whole number, 16, which equals 16 weeks. The total amount of
benefits overpaid to claimant based on the disqualifying acts relating to the provisions of ORS 657.155
during BYE 08-20 (1 week x $210 = $210) shall be divided by the maximum weekly benefit amount in

1 OAR 471-030-0052 provides:
Misrepresentation Disqualification

(1) An authorized representative of the Employment Department shall determine the number of weeks of disqualification
under ORS 657.215 according to the following criteria:

(@) When the disqualification is imposed because the individual failed to accurately report work and/or earnings, the number
of weeks of disqualification shall be determined by dividing the total amount of benefits overpaid to the individual for the
disqualifying act(s), by the maximum Oregon weekly benefit amount in effect during the first effective week of the initial
claim in effect at the time of the individual's disqualifying act(s), rounding off to the nearest two decimal places, multiplying
the result by four rounding it up to the nearest whole number.

(b) When the disqualification is imposed because the disqualifying act(s) under ORS 657.215 relates to the provisions of
657.176, the number of weeks of disqualification shall be the number of weeks calculated in the same manner as under
subsection (a) above, or four weeks, whichever is greater.

(c) When the disqualification is imposed because the disqualifying act(s) relates to the provisions of ORS 657.155 (otherthan
work and/orearnings), the number of weeks of disqualification shall be the number of weeks calculated in the same manner
as under subsection (a) above, or the number of weeks in which a disqualifying act(s) occurred, whichever is greater.
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effect during the first effective week of the initial claim in effect at the time of the disqualifying act
($624), which equals 0.337, then rounding that number off to two decimal places (0.34), multiplying that
result by 4 (1.36), and rounding that number up to the nearest whole number, 2, which equals 2 weeks.
The total amount of benefits overpaid to claimant based on the disqualifying acts relating to the
provisions of ORS 657.176 (failure to report a job refusal) is $0. Therefore, the number of penalty weeks
under that formula is 4 weeks because 4 weeks is greater than 0 weeks. Claimant is assessed a total
penalty period of benefit disqualification of 22 (16 + 2 + 4) weeks.

In sum, claimant is required to repay the Department a total of $3,393 ($2,610 + $783). Claimant is also
assessed a penalty period of benefit disqualification of 22 weeks.

DECISION: Order Nos. 19-Ul-131062 and 19-UI-131593 are affirmed.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: July 26, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online_customer service survey. To complete
the survey, please go to https/Aww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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mployment

Department Appeals Board Decision

English

c Understanding Your Employment

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

E%leiéiélJH%/\%ZﬂﬁUE’Jﬁilkﬁm% o WEREAWIEAR R, ERBR RN EFRA S REA R R
e, G UL BGZ R R G R T S RO UE M, 1A e M L URVABERE H RIVA R A

Traditional Chinese

EE - AHREGHEERNRER T & WREATAAFIR, BRI LREa g, WREAFERILH
TRy 8] UL BRI TR A R T R IR A ﬁf&ﬁﬂﬂ)lltuﬁ/ﬂﬂmﬂjT/HE%EFIDEO

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chd y - Quyét dinh nay anh huéng dén tro cp that nghigp cta quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tirc. Néu quy Vi khong déng y v&i quyét dinh nay, quy vi cd
thé nop Don Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan duoc viét ra & cudi quyét
dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnusieT Ha Bawe nocobue no 6espaboTtuue. Ecnm pewweHne Bam HEMOHATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpygoycTponcTy. Ecnm Bl He cormacHbl C NPUHATLIM
peweHnemM, Bbl MoxeTe nogatb XopatancTteo o [lepecmotpe CyaebHoro Pewenus B AnennsuunoHHbii Cyg
wrata OperoH, crneaysa MHCTPYKLUMSAM, ONMCaHHBIM B KOHLLE PeLLEHMS!.
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Khmer

GANGRUAS — IWGH PGS HISHUUMTHUHADILN G SMSMENITIUASINAEAY [UOSIDINAHABS
WUHMGAIYEEIS: AJUOIASHANN:AYMIZGINNMENIME I U SITINAHAESWUUUGINGH
FUIEGIS IS ARG AMMINIgmsmiiSapufigiuimmywannigginhig Oregon NWHSINMY
iGN E TSI MGRUMBISIGR AHTIS:

Laotian

& e

Sag — ﬂﬂmﬂﬁUl.l.LJEJlJﬂ”EﬂUmﬂUEj‘LIED&JEU’]BN"]UU’ID"]jj‘]MQEjm"]U I]ﬂlﬂ’llJUEGﬂ'ﬂﬂ’]mOSmlJ nvammmmmvwvmuvmw
emewmumjjwciwmwm mtmwucmmmmmmw EﬂﬂUgﬂ‘U’WOUUQWQBJGN’WMEﬂUEﬂOUﬂﬂmﬂﬁﬁJwﬂﬁﬂ‘UB?_ﬂ@Uﬁﬂ Oregon W
TOUUMNUOC'WJJEW"lEE‘_UUUﬂEﬂUEm‘EEJEVJC]B‘U?.ﬂ"]EJEEijﬂ“mOR]iJlJ.

Arabic

e A s e 3815 Y I3 5y el e Ui s Jctl ) 130 s o1 131 el Al B B e 35 81 Al 1
)1)ﬂ1%1£)ﬂ1g‘2&)‘31&@b3ﬂ2 jd}g)juqm‘jﬁf\ma_u}a&]'l :Lléll).aﬁ‘_gjs.:.

Farsi

St b R a8 Ll aladid el ed ala 8 il L alalidl casiug (380 ge anead b &1 0 IR 0 AL 6 S ol e e aSa gl -4
A€l aaat Canl i po G gl s et ool 3l Gl 50 3 s se Jeadl ) g ) saldia L 2 85 e o2l Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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