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Affirmed
Disqualification

PROCEDURAL HISTORY: On April 4, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant voluntarily left work
without good cause (decision # 162225). On April 16, 2019, claimant filed a timely request for hearing.
On April 22, 2019, the Department issued a second decision # 162225 replacing the decision issued on
April 4,2019. On May 8, 2019, ALJ Yee convened a hearing and issued Order No. 19-Ul-129578,
dismissing claimant’s request for hearing based on an alleged cancellation of decision # 162225. On
May 13, 2019, the Office of Administrative Hearings (OAH) issued a letter order reopening the case and
stating that a hearing would be scheduled. On June 3, 2019, ALJ Seideman conducted a hearing, and on
June 10, 2019 issued Order No. 19-UI-131354, affirming the Department’s decision that claimant
voluntarily left work without good cause. On June 13, 2019, claimant filed an application for review
with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) Albertsons employed claimant at a distribution center from December
2016, after it acquired Safeway, until February 25, 2019. Claimant had previously worked for Safeway
from April 10, 1989 until Albertsons acquired it.

(2) Beginning around 2010, a physician diagnosed claimant with anxiety. Claimant sought medical
treatment and was prescribed medication. Claimant was able to continue working for Safeway despite
having anxiety. At some point, claimant was able to stop taking medication to control his anxiety and he
did so.

(3) After Albertson’s became claimant’s employer, claimant’s job was changed and the time he spent
commuting to work increased. Claimant began to experience panic attacks. Claimant did not consult
with his physician after November 2017 and never asked his physician if he needed to leave work.
Claimant did not resume taking medication to control his anxiety.

(4) Albertsons allowed employees to bid on job assignments, and awarded jobs based on seniority,
among other considerations. The seniority claimant had achieved with Safeway transferred to his
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position with Albertsons. Claimant had a great deal of seniority. Claimant did not seek to transfer to
another job that might cause him less anxiety.

(5) Around December 2018, the employer issued a warning to claimant based on the attendance points
he had accrued for absences. The employer had a point-based attendance policy in which employees
accrued points based on absences and arriving late to work or leaving work early. The points an
employee accrued dropped off after one year. Claimant’s supervisor warned him that he should be
careful in complying with the employer’s attendance policy and try not to accrue additional points.
Claimant understood his supervisor to tell him that he should not be absent for another day for the next
six months.

(6) In February 2019, claimant decided to quit work because of anxiety. Claimant did not discuss his
condition with his supervisor or any other employer representative. Claimant decided to notify the
employer that he was leaving work on February 25, 2019. As of February 25, 2019, claimant had 10
hours of paid sick time available to him. As of that day, 1.0 of claimant’s accrued attendance points
dropped off and within three more weeks, an additional 1.5 accrued attendance points would have
dropped off.

(7) On February 25, 2019, claimant notified the employer that he was quitting work as of that day.
CONCLUSIONS AND REASONS: Claimant voluntarily left work without good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless they prove, by
a preponderance of the evidence, that they had good cause for leaving work when they did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause . .
. Is such that a reasonable and prudent person of normal sensitivity, exercising ordinary common sense,
would leave work.” OAR 471-030-0038(4) (December 23, 2018). The standard is objective. McDowell
v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). Claimant had anxiety, a permanent
or long-term “physical or mental impairment” as defined at 29 CFR §1630.2(h). A claimant with an
impairment who quits work must show that no reasonable and prudent person with the characteristics
and qualities of an individual with such an impairment would have continued to work for their employer
for an additional period of time.

At hearing, claimant initially testified that he left work due to the anxiety he experienced. Transcript at
7, 8. However, claimant did not present evidence as to the negative consequences he would sustain from
anxiety if he continued working. Claimant did not describe the specific harms he thought he was going
to experience, such as, for example, emotionally, personally or professionally. Claimant therefore failed
to show his anxiety constituted a grave circumstance.

Claimant also failed to pursue reasonable alternatives to quitting work due to his anxiety. He did not
seek an evaluation from his treating physician as to whether his anxiety might be controlled sufficiently
to allow him to work if he resumed taking medication, or if he pursued other treatment therapies such as,
for example, talk therapy or biofeedback. Claimant did not seek advice from his physician or other
professional as to whether he needed to leave work under the circumstances. Because claimant had been
able to work for several years when he was seeing a physician and taking medication, a reasonable and
prudent person with anxiety, would have sought medical intervention before concluding that they had no
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option short of quitting work. Despite having anxiety, claimant also did not seek a transfer to a less
stressful position that might have reduced his anxiety. A reasonable and prudent person with anxiety
would at least have explored a transfer to a different position before concluding that the only solution to
relieve their anxiety was to quit work.

Later in his testimony, claimant suggested that he quit work due to a fear that he would be discharged
under the employer’s attendance policy if he missed any more days of work. Transcript at 17, 28.
However, claimant failed to show that the employer intended to discharge him for his attendance when
he quit, and he did not challenge the testimony of the employer’s witnesses that the employer did not.
Transcript at 14, 24, 25. Claimant also failed to show that he could not have avoided missing any more
days until points began to drop off his attendance record. Claimant therefore failed to establish that a
reasonable and prudent person would have concluded that number of attendance points that he had
accrued under the employer’s attendance policy left him no option other than to leave work.

Claimant failed to establish cause for leaving work when he did, and is disqualified from receiving
unemployment insurance benefits.

DECISION: Order No. 19-UI-131354 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: July 18, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https://www.surveymonkey.com/s/5SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@plmt Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRSEMEN RIS . DREAP AR R, AGLRRASL EFRRA . WREAR A
e, G DAL IR RS U, AR X L URTABE SR H RIVA R HE

Traditional Chinese

HEE - AHREEEENRERE S, MREAHAARRR, LB E LREEE. WREAFERILH
TRy G DAL IEZ RS RITR IR, [ M _E BRI BB Y R AR A

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha y - Quyét dinh nay anh huéng dén tro cap that nghiép cua quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tire. Néu quy vi khong dong y VO quyet dinh nay, quy vi c6 thé nop
DPon Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huwéng dan dworc viét ra & cudi quyét dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no estd de acuerdo con esta decision,
puede presentar una Peticion de Revisién Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BNudeT Ha Bawe nocobue no 6espaboTtuue. Ecnu peweHne Bam HeNnoOHATHO —
HemeasieHHo obpatuTech B AnennsaunoHHbin KomuteT no Tpygoyctponctsy. Ecnv Bel He cornacHbl C NPUHATHIM
peLLeHnem, Bbl MOXeTe nogatb Xogatancteo o [NepecmoTpe CyaebHoro PeweHunsa B AnennsaumoHHbin Cya wrata
OperoH, crnegyst MHCTPYKUUAM, ONMUCAHHBbIM B KOHLE PELLEHNS.

Oregon Employment Department « www.Employment.Oregon.gov « FORM200 (1018) « Page 1 of 2

Page 4
Case # 2019-U1-94809



EAB Decision 2019-EAB-0550

Khmer

GANGUAS — I GAMIETISMISHUUMEUHAUILNES MSMENITIUAINALA UROSIDINAEADS
WUHMAGAMNYGIS: AJUOIASHANN:AYMIZZINNMENIMY I WA SITINAFABSWLRUGIMIRIGH
FUIEGIS IS INARAMGENAMAIn e smiidaiafigiuimmywnnnigginniig Oregon ENWHSIHMY
NN SiBuamang M GH TSI GRAEEIS:

Laotian

.

Sg - ammawumwmzﬂummcj‘uaamcmemwmmmweemm HamudBtaatiodul, nzauatinOmnzuENIUENIY
snoUNIUAIPITUAUH. mtmwucmmmmmmwiu tmummmuwmoej@m’mmUtﬂawmmmmmuamewm Oregon
EOUUUNUOm.U&T"lEEl_Ile“]EﬂUEm‘EOEvJmBMtﬂﬂUEBjmmm&]M‘U.

Arabic

cﬁJ" __s)i)aﬂbna _‘lc.dﬂﬂj. Y s 13 js)ea\_ﬁ.ujh_'.l.:)l_nup.‘;a.d...aﬁg))slHM‘;.y.i‘:.HJsJJm'\Aﬂ‘dLaﬁim s ).14.\33 Jl)ﬂ”..:a
Jl)ﬁllt_jﬁﬁ\‘b)—lﬂilb—ﬂ—h) :L‘LIL.I._U_.edﬁ)eLquﬁwugﬂﬁhmlﬁﬁgi :

Farsi

St R a8 il alasind el ed ala 8 il L alaliBl cadieg (381 ge aneat b 81 0 )R 0 80 LS o 80 Ul e g aSa gl - 4s s
S I aaat Canl o J8 gl I8 3aa ool el UL 50 3 e e Jeall g ) ealiil b agl e 2y 53 Sl ) aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www.Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals with disabilities. Language assistance is available to persons with limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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