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EMPLOYMENT APPEALS BOARD DECISION
2019-EAB-0293

Modified
Disqualification — Effective Week 50-18

PROCEDURAL HISTORY: On January 17, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant,
but not for misconduct (decision # 152451). The employer filed a timely request for hearing. On March
1, 2019, ALJ Snyder conducted a hearing at which claimant failed to appear, and on March 8, 2019,
issued Order No. 19-UI-126024, concluding the employer discharged claimant for misconduct. On
March 20, 2019, claimant filed an application for review with the Employment Appeals Board (EAB).

EVIDENTIARY MATTER: Accompanying its request for hearing, the employer submitted several
documents for consideration. The ALJ marked those documents as “Record” documents. The
employer’s witness testified about portions of one of those “Record” documents at hearing, the
employer’s December 8, 2018 “Notice of Removal,” which stated the claimant’s removal from the
United States Postal Service was “effective December 09, 2018.” OAR 471-041-0090(1) (October 29,
2006) provides that EAB may consider information not received into evidence at the hearing if
necessary to complete the record. The December 8, 2018 “Notice of Removal” is relevant to establishing
the effective date of claimant’s discharge and its admission into evidence is necessary to complete the
record in this case. Accordingly, that document, marked as EAB Exhibit 1, is admitted into the record.
Any party that objects to the admission of EAB Exhibit 1 into the record must submit such objection to
this office in writing, setting forth the basis of the objection, within ten days of our mailing this decision.
OAR 471-041-0090. Unless such objection is received and sustained, EAB Exhibit 1 will remain in the
record.

WRITEN ARGUMENT: Claimant submitted written argument to EAB, but failed to certify that he
provided a copy of his argument to the other parties as required by OAR 471-041-0080(2)(a) (October
29, 2006). The argument also contained information that was not part of the hearing record and is
construed as a request to have EAB consider new information under OAR 471-041-0090(2), which
allows EAB to consider information not presented at the hearing if the party offering the information
shows it was prevented by circumstances beyond its reasonable control from doing so. The record shows
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that OAH mailed notice of the hearing to claimant at his address of record with the Department.
Accordingly, it is presumed that claimant received notice of the hearing. Claimant did not explain why
he failed to appear for the hearing or otherwise show why he could not have offered the new information
for consideration prior to the hearing. Because claimant did not show that circumstances beyond his
reasonable control prevented him from presenting the information at the hearing, claimant’s request to
have EAB consider the new information is denied. For these reasons, we considered only information
received into the record at the hearing when reaching this decision. See ORS 657.275(2).

FINDINGS OF FACT: (1) The United States Postal Service employed claimant as a mail processing
clerk from 2009 to December 9, 2018.

(2) On April 13,2018, the employer issued to claimant a “Notice of Removal” from the employer for
excessive absenteeism, and suspended claimant from work. EAB Exhibit 1. Claimant filed grievance
through his union to appeal the “Notice of Removal.”

(3) On June 28, 2018, claimant, his union and the employer entered into a “Last Chance Agreement”
(LCA) to settle claimant’s grievance. EAB Exhibit 1. The agreement allowed claimant to return to work
but required him to work in “trial status” for two years, which meant that any violation ofthe LCA
would constitute cause for his termination from employment. Audio Record ~ 11:00 to 12:00. Under the
terms of the LCA, claimant was not allowed to accrue more than 16 hours of unscheduled absences
during any ninety-day period within the two-year trial status period, nor was he allowed to have an
absence without leave (AWOL) during the entire trial status period. The LCA provided that any failure
on claimant’s part to report an absence in accordance with the employer’s absence reporting requirement
or submit satisfactory documentation in support of an absence would result in the absence being
classified as AWOL. Claimant was aware of the employer’s expectations contained in the LCA.

(4) Claimant suffered from a chronic illness for which he obtained from the employer protected leave
under the Family and Medical Leave Act (FMLA). On November 9, 2018, the employer notified
claimant that he had reached his maximum yearly allotment of 480 hours of FMLA protection for the
year and that further unscheduled absences for his condition during the year would be unprotected under
FMLA.

(5) On November 10, 2018, claimant called in sick and was absent from work for 8 hours. Claimant did
not provide any documentation of in support of his absence, which resulted in the work hours missed
being classified as AWOL.

(6) On November 13, 2018, claimant reported 3.37 hours late to work, and failed to call in as required or
submit any documentation in support of the absence which resulted in the work hours missed being
classified as AWOL.

(7) On November 14, 2018, claimant called in sick and was absent from work for 8 hours. Claimant did
not provide any documentation of in support of his absence, which resulted in the work hours missed
being classified as AWOL.
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(8) On November 15, 2018, claimant reported 1.7 hours late to work, and failed to call in as required or
submit any documentation in support of the absence, which resulted in the work hours missed being
classified as AWOL.

(9) On November 16, 2018, claimant called in sick and was absent from work for 8 hours. Claimant did
not provide any documentation of in support of his absence, which resulted in the work hours missed
being classified as AWOL.

(10) On November 17, 2018, claimant reported for work 1.58 hours after his assigned start time of 4:00
a.m. He failed to call or otherwise notify management that he was going to be late or absent during that
period or submit any documentation in support of his absence in violation of the LCA. When
interviewed on November 28, 2018, claimant admitted that on November 17, 2018 he was AWOL under
the terms of the LCA and violated the LCA. EAB Exhibit 1. On December 8, 2018, after completing its
investigation, the employer discharged claimant, effective December 9, 2018, for that reason.

CONCLUSIONS AND REASONS: We agree with the ALJ. The employer discharged claimant for
misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. OAR 471-030-0038(3)(a) (January 11, 2018)
defines misconduct, in relevant part, as a willful or wantonly negligent violation of the standards of
behavior which an employer has the right to expect of an employee, or an act or series of actions that
amount to a willful or wantonly negligent disregard of an employer’s interest. OAR 471-030-0038(1)(c)
defines wanton negligence, in relevant part, as indifference to the consequences of an act or series of
actions, or a failure to act or a series of failures to act, where the individual acting or failing to act is
conscious of his or her conduct and knew or should have known that his or her conduct would probably
result in a violation of the standards of behavior which an employer has the right to expect of an
employee. Isolated instances of poor judgment and good faith errors are not misconduct. OAR 471-030-
0038(3)(b).

The employer discharged claimant for violating his LCA by reporting late for work on November 17,
2018 without calling in to report it or providing any documentation in support of his 1.58-hour absence.
By admitting on November 28 that he was AWOL that day in violation of his LCA, claimant
demonstrated that he was aware of the provisions of the LCA. By failing to call in to report that he
would be late, provide any documentation to explain his absence after the fact, or take any other
precautions to ensure that he was not late to work that day, claimant demonstrated that he was
indifferent to the consequences of his conduct for the employer under circumstances where he knew or
should have known that his actions or inaction would probably result in a violation of the requirements
of his LCA. Accordingly, claimant’s violation of the LCA on November 17, 2018 was at least wantonly
negligent.

Clamant’s LCA violation on November 17, 2018 cannot be excused as an isolated instance of poor
judgment. To be isolated, the exercise of poor judgment must be a single or infrequent occurrence rather
than a repeated act or pattern of other willful or wantonly negligent behavior. OAR 471-030-
0038(1)(d)(A). Claimant knew or should have known after entering into the LCA on June 28, 2018 that
failing to notify the employer about unscheduled absences from work or providing documentation
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explaining them violated the terms of the agreement. His apparent decisions on at least five other
occasions between November 9 and November 17, 2018 not to notify the employer about unscheduled
absences from work or provide documentation explaining them demonstrated his indifference to the
consequences of his actions for the employer and were at least wantonly negligent. Claimant’s violation
of the LCA on November 17, 2018 therefore was part of a pattern of willful or wantonly negligent
behavior, and not a single or infrequent occurrence.

Claimant’s failure to report for work as scheduled on November 17, 2018 without calling i or providing
documentation in support of his absence was not the result of a good faith error in his understanding of
the employer’s expectations. Claimant was represented by a union representative when he entered into
the LCA in settlement of his grievance on June 28, 2018, and more likely than not understood the
absence reporting requirements contained therein. His failure to comply with those requirements in
November of 2018 was not the result of an error in his understanding of the employer’s expectations.

The employer discharged claimant for misconduct. Claimant is disqualified from receiving
unemployment insurance benefits until he has earned four times his weekly benefit amount from work in
subject employment. Order No. 19-UI-126024 is modified to change the effective week of the order
from week 49-18 to 50-18.

DECISION: Order No. 19-UI-126024 is modified, as outlined above.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: April 24, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/Aww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.

Page 4
Case #2019-U1-92140



EAB Decision 2019-EAB-0293

@pﬁ*?ﬁ?ﬁ% Understanding Your Employment
epartment oo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AHRS SR RS e WREAEAFIR, WAL LR 2. WREAR R R
o, SR DAL G2 RS R PT S RI UL, R XN RIS R R A

Traditional Chinese

EE - ARGV EENRER R . WREAAAFIIR, BRI LR g, WREAFERILH
TR, AT D2 B2 LS R T m R AR . Wfﬁﬁﬁlﬂd‘l‘liﬁﬁ?ﬂﬁmﬂj 7/27@%%@0

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hwdng dén tro' cép that nghiép ctia quy vi. Néu quy vi khéng hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tee. Néu quy Vi khong dong y v&i quyét dinh nay, quy vi co
thé nop DPon Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan duoc viét ra & cudi quyét
dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [laHHOe pelleHne BnvsieT Ha Bawe nocobue no 6espaboTtuuye. Ecnm peweHne Bam HEMOHATHO —
HemMeaeHHo obpaTtuTech B AnennsaumoHHbin KomuteT no TpygoycTponcTBy. Ecrm Bl He cornacHbl C NPUHATLIM
pelweHnemMm, Bbl MoxeTe nogatb XogartancTBo O [Mepecmotpe CynebHoro Pewenunss B AnennsaumnoHHbin Cypg
wrata OperoH, crnegysa MHCTPYKUMAM, ONMCaHHBIM B KOHLE PeLLeHMS.
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Khmer

BANGRINS — UGHUEGEIS ST MUEIUHATUILN R SMSMANIHIUAINAHA (U SIDINAERES
WHMGANIYGIS: AJUSIRSHANN:REMIZZINNMBENIMY I [UUSITINAERES WU iifuGH
UGS SIS INNAERMGIAMAGR RGN sMINSauAgHimmywHnnigginnit Oregon ENWHSIAMY
BN SiB U amInS M GRS GRAHEIS:

Laotian

BMala - ﬂ'ﬂmﬁﬁ]ﬂ‘u.UEJiJ?ﬂ”EﬂUmﬂUEjLI%DF;JElﬂ@ﬂﬂﬂm@ﬂjjﬂwﬁejmﬂﬂ I]“liﬂﬂﬂJUEo'ﬁ’%ﬂ’mOﬁ‘UU nvammmmﬂavwvmuvmw
SmBUﬂ"IU'mjj"ﬁﬁﬂJmUm ﬂ"lU]’UJUEUUJOU"]E]“]E’IO?JJJ']J Eﬂ“llJEJ“LLJ"]ﬂEJUﬂ“’laej“’j3"1”]‘JJU]UU]OJJE“]E’IO&UJJ"I?J"TJJBUWSDG]O Oregon (s
i(ﬂUUUNUOU‘WUQWEELIUTU‘WEﬂUBﬂtOEJL‘”ISU?.ﬂ’]EJESjD"]E’]O&]UM.

Arabic

é)dﬁsﬂgs)i)ﬂilhgu_lc@'lj.' Yoo 13y }s)eBJ..;Aj'I._'.LC.)Lu_)J;.;.LLaJs)l)ﬂllm‘;y;‘ﬂiJsJJuL\j'ldLaJim s ).Ie.IJS )1)5.“1_43
._ﬂ)ﬁ.n LJS.\.\.“\_?-J_.A.“ ~_1L.Lu.)='1tl_‘u!:1_u_ cd}!_‘_l)cl__-_il_:m\__ﬂ‘i_.&;&)d__l.iylaﬂ ‘UA‘)&H‘_’

Farsi

St R 380 Gl ahadtind al s ala 3 il L aloaliBl ot (88 se apees ol b R0 0K 0 B0 LS o 50 gl e i aSa Gl -aa g
A€ I st Gl i 50 8 g IR et sl 1l L )0 2 se Jeal s 31 ealiiud L anl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

El Departamento de Empleo de Oregon es un programa gque respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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