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Reversed
No Disqualification

PROCEDURAL HISTORY: On November 30, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily left work
without good cause (decision # 103158). Claimant filed a timely request for hearing. On January 10,
2019, ALJ Seideman convened a hearing at which claimant failed to appear, and issued Order No. 19-
UlI-122449, dismissing claimant’s request for hearing due to failing to appear. On January 28, 2019,
claimant filed a request to reopen the hearing. On February 21, 2018, ALJ Shoemake conducted a
hearing, and on February 26, 2019 issued Order No. 19-UI-125334, allowing claimant’s request to
reopen the hearing and affirming decision # 103158. On March 18, 2019, claimant filed an application
for review with the Employment Appeals Board (EAB).

Claimant submitted a written argument that contained information that was not presented during the
hearing. However, claimant failed to show as required by OAR 471-041-0090(2) (October 29, 2006)
that factors or circumstances beyond his reasonable control prevented him from offering this new
information at the hearing. Claimant also failed to certify that he provided a copy of his argument to the
employer as required by OAR 471-041-0080(2)(a) (October 29, 2006). Therefore, EAB did not consider
the argument when reaching this decision.

Based on a de novo review of the entire record in this case, and pursuant to ORS 657.275(2), the
findings and analysis in Order No. 19-UI-125334 allowing claimant’s request to reopen are adopted.

FINDINGS OF FACT: (1) UniFirst Corporation employed claimant from May 2018 until September 3,
2018. Claimant collected dirty uniforms and towels from customers and delivered clean ones.

(2) At hire, the employer informed claimant he would be paid at the rate of $850 per week gross income,
or approximately $170 per day, for five workdays per week. Claimant understood that the employer
expected him to work 8 hours per day and 40 hours per week. The employer told claimant that after
three months of work, he would begin receiving commissions.

Case # 2018-U1-90217



EAB Decision 2019-EAB-0277

(3) During his employment, claimant regularly worked at least 54 hours per week. Regardless of the
hours he worked, claimant was never paid more than $850 per week and never received overtime pay for
the hours he worked in excess of forty per week.

(4) After claimant had worked three months, in June 2018, claimant did not start receiving commissions.
Claimant spoke to his supervisor and the supervisor told claimant he would not qualify to receive
commissions until he had passed a test and been certified. After claimant was told of the need to have a
certification, claimant arranged to take the necessary test on three or four occasions. Each time,
claimant’s manager told claimant that the employer needed claimant to run his delivery route because
there was no coverage for him, and claimant was not allowed time off to take the test.

(5) Before late August 2018, claimant spoke with his manager and the manager’s manager and informed
them that he was working long hours and struggling to pay his bills. Claimant told the managers that he
needed to be paid commissions in addition to his regular pay, or he needed to be paid overtime in order
to sustain himself financially. The manner in which the employer paid claimant did not change and he
did not receive overtime pay or commissions. On one occasion, claimant spoke to the employer’s human
resources representative about his financial difficulties, his need to obtain commissions and his inability
to take the test for certification due to his manager’s refusal to give him the necessary time off.

(6) On Friday, August 31, 2018, claimant’s manager told claimant that the production crew was no
longer going to separate the towels that claimant bought in for cleaning and that claimant had to perform
that task. Claimant realized that if he were responsible to separate the towels it would add more hours to
the uncompensated overtime that he worked. Claimant told his manager that he wanted to receive
overtime pay or earn commissions due to the long hours he worked. The manager did not offer either to
claimant.

(7) Claimant had previously worked for Amazon. On August 31%, claimant contacted Amazon about
getting his job back. An Amazon representative told claimant that Amazon would hire him back at
$16.50 per hour. The representative told claimant that he probably could start he job with Amazon in
sometime in the upcoming week. Claimant thought the job with Amazon was assured, but was still
required to pass a background check before he could resume working for Amazon.

(8) Over the weekend, claimant decided to leave work with the employer because he was not receiving
overtime pay when he regularly worked over forty hours in a week, and was not earning commissions,

which he felt would be an adequate substitute for overtime pay. Claimant also quit because thought the
job at Amazon was certain. On September 3, 2018, claimant voluntarily left work.

CONCLUSIONS AND REASONS: Claimant voluntarily left work for good cause.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless he proves, by
a preponderance of the evidence, that he had good cause for leaving work when he did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause”
is defined, in relevant part, as a reason of such gravity that a reasonable and prudent person of normal
sensitivity, exercising ordinary common sense, would have no reasonable alternative but to leave work.
OAR 471-030-0038(4) (January 11, 2018). If an individual leave work for accept an offer of other work,
good cause exists only if, among other things, the offer is definite. OAR 471-030-0038(5)(a). The
standard is objective. McDowell v. Employment Department, 348 Or 605, 612, 236 P3d 722 (2010). A
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claimant who quits work must show that no reasonable and prudent person would have continued to
work for his employer for an additional period of time.

Order No. 19-UI-125334 held that claimant voluntarily left work without good cause. The order stated
that if claimant left work to accept the Amazon job, the leaving was without good cause because the
Amazon job offer was not definite at the time he quit since he had not yet formally applied for that job.
Order No. 19-UI-125334 at 4. The order also stated that if claimant left work because the employer was
not paying the commissions it had promised to him, the leaving was without good cause because
claimant failed to show that it created grave circumstances. Order No. 19-UI-125334 at 4.

As implied in Order No. 19-UI-125334, claimant left work for two reasons, either of which, if they
constituted grave circumstances for which there was no reasonable alternative, would be sufficient to
show good cause for leaving work. However, the order overlooked claimant’s testimony that he would
not have left work if the employer had paid him for his overtime even if it did not pay him any
commissions. Transcript at 12, 15, 22, 23, 24, 25, 26, 28. The order therefore should have, but did not,
address whether the employer’s failure to pay claimant for the overtime hours he worked each week in
excess of forty were good cause for him to leave work.

Although claimant was paid by salary, and not by the hour, his status as a salaried employee did not
render him exempt from receiving overtime pay. All salaried employees in Oregon must be paid
overtime unless they meet the tests for exempt status as defined under federal and state laws.! Salaried
employees may be misclassified as exempt from overtime pay. It is the employer’s burden to prove that
a salaried employee has exempt status.? Claimant’s job, as described at hearing, does not appear to fall
within the types exempt form overtime regulations.® Absent evidence to the contrary, claimant was not
an exempt employee and the employer was required to pay him at overtime rates when he worked over
40 hours in a week. By not doing so throughout claimant’s employment, it is more likely than not that
the employer was engaging in an unlawful employment practice. Claimant therefore left work because
he was unwilling to continue to work under these illegal conditions, which was a grave situation.

Claimant tried to resolve the situation by speaking with his managers and human resources, to no avail.
No reasonable and prudent person of normal sensitivity, exercising ordinary common sense, would
continue working indefinitely for an employer who failed to pay him in accordance with state law on an
ongoing basis. No reasonable alternatives existed for claimant other than leaving work since pursuing
such alternatives would have required him to continue working under unlawful conditions.

1See ORS 653.020 (identifies employees excluded from overtime protections); ORS 653.261 (Bureau of Labor may adopt
rules prescribing the payment of overtime to all non-excluded employees); OAR 839-020-0030(1) (except as otherwise
provided, all work performed by an employee in excess of 40 hours per week must be paid for at the rate of not less than one
and one half times the regular rate of pay); OAR 839-020-0030(3)(c) (method for calculating overtime payment when
employee’s compensation is based on a weekly salary agreement for a regular work week of 40 hours); see also Technical
Assistance for Employers, Overtime: Questions and Answers, at https://www.oregon.gov/boli/TA/pages/t_faq_taovrtimaspx

2 |d.; Technical Assistance for Employers, Classifying Exempt Employees, at https://www.oregon.gov/boli/TA/pages/t_faq_
taclass.aspx

3 See State Laws Regulating Minimum Wage and the Payment of Wages, Overtime at https://www.oregon.gov/boli
/whd/docs/statelawswages_english.pdf (listing types of exempt employees, including salaried employees).
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Claimant had good cause to leave work when he did. Claimant is not disqualified from receiving
unemployment insurance benefits.

DECISION: Order No. 19-UI-125334 is set aside, as outlined above.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: April 19, 2019

NOTE: This decision reverses an order that denied benefits. Please note that payment of any benefits
owed may take from several days to two weeks for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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mployment

Department — Appeals Board Decision

English

c e UNderstanding Your Employment

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

E% — RN R M B RN RO . RSB A AR, WESLENE Rl BRR ey IR R )
e, G UL BGZ R R G R T S RO UE M, 1A e M L URVABERE H RIVA R A

Traditional Chinese

EE - AHREHEENRER . MREAYAARHAR, S EE LRERE. WMREAFZIH
TRy 8] UL BRI TR A R T R IR A Wfﬁiﬂlﬂd‘l‘lﬁ%ﬁﬁ%h%ﬂj FHERE T HIGH o

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chd y - Quyét dinh nay anh hudng dén tro cap that nghiép clia quy vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Cao Viéc Lam ngay lap tirc. Néu quy vi khéng dong y VOI quyet dinh nay, quy vi co thé nop
DPon Xin Tai Xét Tw Phap v&i Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cubi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelleHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peweHne Bam HEMOHATHO —
HemeaneHHo obpatuTech B AnennsaumoHHbin KomuteT no TpyaoycTponcTBy. Ecriv Bl He cornacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogaTtb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennaumnoHHeii Cya wrata
OperoH, crnegys MHCTPYKUMSAM, ONUCaHHBLIM B KOHLLE PeLLEHMS.
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Khmer

GANGEIS — IEUGAIPTISNSRU MU UHAUILNE SMSMINIGIUAIANAHA Y [UOSIUINNAEADS
WIUATIUGHIEGIS: AJUSIAGHRNN:AYMISGINNMENIMYII Ui SITINAERSS WILRIUGIMIEIGH
FUIEGIS S INAEAMGEAMATTY A SMINS AU figjuim My wHnNiggIANit Oregon ENWHSINMY
ieusAinn Shd unansiNGRUMBISIUGRaETIS:

Laotian

31718 — MfeFullGunsfiunfiudugoucdisniundigauesgnny. frnudEtsafiodul, neauidnamasusNuznIy
sneuNuUINPVUALE. Hunudidivdindfndul, mwauinduaiseizmudivnouafinuingusnsudn Oregon 18
lnadsBinmudusinfiuentiddnsuinuesidnfingud.

Arabic

o A 38 e 3315 S 1 ol 55l e i i Jostl 1A 13 pg o 13) el Talal A0 A e 5 38 )00 Vs
Jl)ﬂ.‘lldéﬁ\i&.)&.aﬂ-_lbm)ylaubﬂjl 3d}§7:)5u\_ium‘j|3_&g:\_ugjlﬂinﬁﬁﬂhg§d

Farsi

8 a8l Gl alaati e A ala 8 e L alaliBl cafind (330 se et Gl b &1 0K o B0 LS o S sl e paSa ) mda s
AS I S Canl & 51 & sl I s el el Ll 50 2 ge el g 3l ealiud L anil i e 2y )2 Sl oS

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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