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Reversed & Remanded

PROCEDURAL HISTORY: On January 31, 2019, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding the employer discharged claimant
on December 31, 2018 for committing a disqualifying act by testing positive during a random test for
drugs and alcohol (decision # 114354). Claimant filed a timely request for hearing. On March 5, 2019,
ALJ Seideman conducted a hearing, and on March 7, 2019, issued Order No. 19-UI-125949, modifying
the Department’s decision and concluding that claimant was discharged for misconduct under ORS
657.176(2) due to dishonesty about drug use, but that he did not commit a disqualifying act under ORS
657.176(9). On March 3, 2019, claimant filed an application for review with the Employment Appeals
Board (EAB).

Claimant submitted a written argument that included information not offered into evidence during the
hearing. Because we are reversing and remanding this matter for additional evidence, we need not and
do not rule on the admissibility of the new information. Claimant may offer the new information at the
remand hearing, at which time the ALJ will determine whether it is relevant and material to the issues
and should be admitted into evidence. Instructions for submitting written information into evidence for
the remand hearing will be included with the notice of hearing the Office of Administrative Hearings
(OAH) will send to the parties to schedule the remand hearing. Claimant should direct any questions
about that process to OAH.

CONCLUSIONS AND REASONS: Order No. 19-UI-125949 is reversed and this matter remanded for
further proceedings consistent with this order.!

Claimant was a commercial driver for the employer subject to the employer’s drug and alcohol policy
and Federal Motor Carrier Safety Administration? (FMCSA) regulations concerning testing for drugs
and alcohol. On December 7, 2018, claimant underwent a random test for drugs at the direction of the

1 Given the lack of inquiry thatoccurred at the original hearing and the breadth of issues that must be developed at the
remand hearing, it is recommended thata different ALJ be assigned to conduct the hearing as if anew.

2 The Federal Motor Carrier Safety Administration (FMCSA) was established within the U.S. Department of Transportation
on January 1, 2000, pursuanttothe MotorCarrier Safety Improvement Act of 1999 (49 U.S.C. 113).

Case # 2019-U1-92021




EAB Decision 2019-EAB-0262

employer. The following week the employer learned that the test had been compromised at the testing
facility through no fault of claimant.

On December 17, 2018, the employer directed claimant to retake the test later that day. Before doing so,
claimant told the operations manager that on December 15, 2018 he had been with friends, blacked out
from drinking and later was told by a cousin that he also had smoked marijuana. The manager told
claimant to take the test, and he did so.

On December 20, 2018, the employer and claimant learned that on December 17 claimant had tested
positive for marijuana, amphetamine and methamphetamine for which the employer suspended him
indefinitely on December 21, 2018. Because claimant was upset at the result, he requested that a split
sample from the December 17 test be retested. On December 28, 2018, a medical review officer notified
the employer that the chain of custody for the split sample had been broken and for that reason the
December 17 test results had been cancelled.

Later on December 28, the operations manager instructed claimant to report for another test later that
day at 2:.00 p.m. Claimant told the manager he was going to call the testing facility about the invalid
tests, and did so. Claimant was told by a review officer that he would investigate why the two tests had
been invalidated and call him back. Claimant never received a return call and so he called the testing
facility at approximately 1:30 p.m. and was told by an individual there that “the test results would not
matter...[but claimant]... would still have to meet with a staff professional.” Transcript at 22-23.
Claimant immediately called the manager and related what he had been told, after which the manager
emailed him a list of staff professionals in the area. When the manager called claimant later that day,
claimant told him that he did not report for a test that day because he had never received a call back
from the medical review officer.

On January 2, 2019, claimant was evaluated by a substance abuse professional (SAP) who
recommended that he enroll in a VA program because he was a veteran. Claimant immediately
contacted the VA program director, who scheduled claimant for an intake on January 15, 2019. On
January 5, 2019, claimant spoke to the operations manager, who confirmed claimant still had a job.
However, on January 7, 2019, the employer’s owner mailed claimant an undated certified letter
informing him that he had been terminated, effective December 31, 2018, because he had tested positive
for drugs on December 20, 2018 and refused to take a drug test on December 28, 2018. On January 10,
2019, claimant received the letter. OnJanuary 15, 2019, claimant began an outpatient drug treatment
program at the VA.

Order No. 19-UI-125949 found as fact that on December 17, 2018, claimant told the operations manager
that he had smoked marijuana during the weekend of December 8 but did not mention his use of
methamphetamine. The order then concluded that the employer discharged claimant for misconduct
under ORS 657.176(2)(a) because claimant was untruthful about his drug use, and that claimant’s
dishonesty was not excused from being considered misconduct because methamphetamine use was a
violation of law. Order No. 19-UI-125949 2, 4. The order further concluded that claimant did not
commit a disqualifying act under ORS 657.176(2)(h) because he began a drug treatment program within
five days of receiving his discharge letter on January 10, 2019. Order No. 19-UI-125949 5. However the
record was not sufficiently developed to support either of those conclusions.
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ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. OAR 471-030-0038(3)(a) (December 23,
2018) defines misconduct, in relevant part, as a willful or wantonly negligent violation of the standards
of behavior which an employer has the right to expect of an employee, or an act or series of actions that
amount to a willful or wantonly negligent disregard of an employer's interest.

657.176(2)(h) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for a disqualifying act under the Department’s drug and alcohol policy. ORS
657.176(9)(a)(B) and (F) provide that refusing to take a drug test as required by the employer’s
reasonable written policy and testing positive for cannabis or an unlawful drug in connection with
employment are disqualifying acts. For purposes of ORS 657.176(9)(a), a written employer drug policy
is not reasonable if it is not followed by the employer or it requires an employee to pay for any portion
of adrug test. OAR 471-030-0125(3)(b) and (6). ORS 657.176(9)(b) provides that an individual is not
considered to have committed a disqualifying act if, on the date of separation or within 10 days after, the
individual is participating in a recognized drug, cannabis or alcohol rehabilitation program and provides
the Department with documentation of that participation. In a discharge case or a case involving a
disqualifying act, the employer has the burden to establish misconduct or the disqualifying act by a
preponderance of the evidence. Babcock v. Employment Division, 25 Or App 661, 550 P2d 1233 (1976).

This case must be remanded for a number of reasons. The record fails to show what date the employer
discharged claimant. On January 5", claimant was told he still had a job. OnJanuary 7th, however, the
employer mailed a letter to claimant retroactively discharging him effective December 31%t. The record
fails to show on what date the employer decided to discharge claimant. If the owner made the decision
to discharge claimant on January 7, 2019, the record does not show what changed between January 5th
when claimant was assured he was still employed and January 7" when the employer sent the
termination letter. Nor does the record show why the employer made the termination letter effective
December 31, 2018 as opposed to January 7" or some other date.

The record also fails to show by a preponderance of the evidence why the employer discharged
claimant. Although the order in this case concluded that the employer discharged claimant for being
untruthful about drug use, the record does not support the conclusion. Although the employer’s owner
testified that he believed that claimant had been dishonest when discussing his drug use on the weekend
in question with the operations manager, untruthfulness was not included as a reason for claimant’s
discharge in the owner’s letter to claimant mailed January 7, 2019. Exhibit 1; Transcript at 11-12. The
ALJ did not ask and the employer’s owner did not assert at hearing that it was a reason for claimant’s
discharge.

Despite the absence of such evidence, the order found that the employer discharged claimant, in part, for
not being truthful about what drugs he had used just prior to his initial positive test on December 17,
2018. Order No. 19-UI-125949 2, 4. However, the record does not show whether or to what extent
claimant’s alleged untruthfulness was, in fact, a reason the employer discharged claimant. Nor does it
show upon what information the employer based its decision, especially given that the employer did not
specify that reason for discharge in the termination letter it sent to claimant. The record fails to show,
and the ALJ in the original hearing did not ask claimant, whether he had in fact been dishonest with the
operations manager when discussing his alleged drug use during a weekend prior to December 17, 2018.
Nor does the record conclusively establish whether the weekend in question was the weekend of
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December 8t or December 15th, 2018. Without such an inquiry the record cannot show that it is more
likely than not that the employer actually discharged claimant for dishonesty, nor can the record show
whether or not claimant was, willfully or with wanton negligence, dishonest.

The record also fails to show whether claimant committed disqualifying acts under ORS 657.176(2)(h),
by testing positive for specified drugs on December 17, 2018 and refusing to submit to a December 28,
2018 drug test as alleged by the employer in its discharge letter. The record does not show, and the ALJ
at the original hearing did not ask, whether the employer discharged claimant based on the results of the
December 17, 2018 drug test, which the employer learned of on December 20, 2018, or because he
failed to attend the 11:30 a.m. drug test originally scheduled on December 28, 2018, or because he failed
to attend the rescheduled 2:00 p.m. test on December 28, 2018. The record is ambiguous about whether
or to what extent those drug tests contributed to the discharge decision.

For example, the owner asserted that claimant was notified about the 2:00 p.m. test, and when operations
manager contacted claimant after 2:00 p.m., claimant responded that he did not go because he was
waiting for a return call from the doctor. Transcript at 11. However, claimant asserted that he had told
the manager that he was going to contact the testing facility “to find out what had happened", spoke to
someone there at about 1:30 p.m., who told him “the test results would not matter...[but claimant]...
would still have to meet with a staff’ professional.” Transcript at 22-23. Claimant asserted that he
immediately called the manager and told him what he had been told, after which the manager emailed
him a list of staff professionals in the area. Onremand, the record must be developed about whether the
manager told claimant that he was required to take the 2:00 p.m. drug test regardless of claimant’s
intention to contact the testing facility, whether the manager had agreed to wait or postpone the test until
the facility reported back to claimant or both of them, and who called whom on the afternoon of
December 28", Without reconciling the potentially conflicting evidence on this issue, the question of
whether claimant committed a disqualifying act by failing to comply with a testing request directed by
the employer on December 28, 2018 cannot be resolved.

On remand, since no employer policy is reasonable if it requires the individual to pay for drug testing,
and violation of an unreasonable employer policy is not disqualifying, the employer must also be asked
whether claimant was required to pay for any portion of the drug tests he participated in on December 7,
2018 or December 17, 2018, including claimant’s request for testing of a split sample.

On remand, the ALJ must also fully develop the record as to claimant’s entry into a rehabilitation
program. As developed, the record fails to show whether claimant’s disclosure to his manager on
December 17, 2018 constituted a request for voluntary rehabilitation under the employer’s policy. The
record fails to show whether the manager’s activities referring claimant to evaluators on December 28,
2018 was or was not part of that process. Given that the record fails to show on what date the employer
actually discharged claimant, the record fails to show whether claimant was, on the date of his
separation or within 10 days after, participating in a recognized drug, cannabis or alcohol rehabilitation
program. The record also fails to show whether claimant has ever provided the Department with
documentation of that participation as required by ORS 657.176(9)(b) and 471-030-0125 (2)(i).2

8 471-030-0125 (2)(i) provides:
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ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
the ALJ failed to develop the record necessary for a determination of whether claimant’s discharge was
for misconduct or a disqualifying act, Order No. 19-UI-125949 must be reversed, and this matter
remanded for development of the record.

NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 19-UlI-
125949 or return this matter to EAB. Only a timely application for review of the subsequent order will
cause this matter to return to EAB.

DECISION: Order No. 19-UI-125949 is set aside, and this matter remanded for further proceedings
consistent with this order.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: April 19, 2019

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/mww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.

For purposes of ORS 657.176(9):

(A) "Recognized drug, cannabis, or alcohol rehabilitation program™ means a program authorized and licensed by the State of
Oregon, or another state.

(B) "Documentation of participation in the program” means a signed statement by an authorized representative of the
recognized program that the individual is or was participating in a treatment program.

(C) "Participation™ means to be engaged in a course of treatment through a recognized drug, cannabis, or alcohol
rehabilitation program.
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mployment

Department Appeals Board Decision

English

c Understanding Your Employment

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

E%leiéiélJH%/\%ZﬂﬁUE’Jﬁilkﬁm% o WEREAWIEAR R, ERBR RN EFRA S REA R R
e, G UL BGZ R R G R T S RO UE M, 1A e M L URVABERE H RIVA R A

Traditional Chinese

EE - AHREGHEERNRER T & WREATAAFIR, BRI LREa g, WREAFERILH
TRy 8] UL BRI TR A R T R IR A ﬁf&ﬁﬂﬂ)lltuﬁ/ﬂﬂmﬂjT/HE%EFIDEO

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chd y - Quyét dinh nay nh huéng dén tro cp that nghigp cta quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac v&i Ban Khang Cao Viéc Lam ngay lap tirc. Néu quy vi khéng déng y v&i quyét dinh nay, quy vi cd
thé nop Don Xin Tai Xét Tw Phap véi Toa Khang Cao Oregon theo cac huéng dan duoc viét ra & cudi quyét
dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decision, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnusieT Ha Bawe nocobue no 6espaboTtuue. Ecnm pewweHne Bam HEMOHATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpygoycTponcTy. Ecnm Bl He cormacHbl C NPUHATLIM
peweHnemM, Bbl MoxeTe nogatb XopatancTteo o [lepecmotpe CyaebHoro Pewenus B AnennsuunoHHbii Cyg
wrata OperoH, crneaysa MHCTPYKLUMSAM, ONMCaHHBIM B KOHLLE PeLLEHMS.
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Khmer

BANGRIE — UG UEGIS (N SHUU MR THADILNE SMSMINIHIUAINNAEAY [USiTinAERSs
WIUHTTUGHUNYEEIS: YUHNAGHENN:NYMIGGINNMANIMYIY U SITINAHABSWIL{RUGIMSGH
FUIHBIS SIS INNAERMGEAMRER 8 SMIN SR M AgiHImMywHNNIZginNiE Oregon ENWHSIAMY
ieusRnNSRUanUISINGUUMBISIUGH UPEIS:

Laotian

3Mqla - mmmgw‘uJ.Jt.ﬂwmtnUm:nucj‘.uaoﬂcmemwmmjjwaejmw mmwucm‘iﬂmmaw myammmmmuwmwymw
emeumumjmﬁumum mmwu:mmmmmmmu Eﬂ‘]lJRj"]J_J’]ﬂUUﬂﬂ98:’]@3’1ﬂUEﬂUEﬂOU&T"]E’IOE\‘]UUﬂﬁ’]UB?_ﬂBUQO Oregon W@
IOUUUNUDU’L.UﬂﬂEillylﬂEﬂUBﬂ‘EOEVJC'IBU?.ﬂ’]iJESjD"mO%]UM.

Arabic

dj)ﬂﬁsﬂgs)i)ﬂilhhu_h:@'lj.' RS kY| }s)QBJ..;AJ'I._'.LC.)M.:_)J;A.LLAJHs)l)ﬂllh‘;y;PJHJsJJuL\j'ldjLaJim e ).lu.\s )1)5.“1.&
._11)3.11 Js‘_dﬁl;_'.J_m.‘ll »_11_1_:)\:71{[_‘1_11_‘1_1]_ qd}i_‘;)a\__\_il_an“t“‘i_as;a.‘lﬂ__uylﬁﬂ ﬁl_:_‘_'d),.sﬁ‘_,J 4

Farsi

Sl b B a8 e alaaind el als 3 il L aloaliBl e (88 se apenad ol bR 3K e 500 Ll o 80 Ul e i aSa Gl -4 s
JET R PG JEI PR T L P~ RPN L P I P PR YRR BN [ R P W R FREY 5 RV EC JEI BN PN

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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