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Reversed & Remanded

PROCEDURAL HISTORY: On December 21, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that the employer discharged
claimant but not for misconduct (decision # 121006). Claimant filed a timely request for hearing. On
February 6, 2019, ALJ Murdock conducted a hearing, and on February 8, 2019 issued Order No. 19-UlI-
124354, concluding that the employer discharged claimant for misconduct, but incorrectly stating that
decision # 121006 was affirmed. On February 22, 2019, ALJ Murdock issued Order No. 19-UI-125090
amending Order No. 19-UI-124354 to state correctly that decision # 121006 was actually reversed. On
February 23, 2019, claimant filed an application for review with the Employment Appeals Board (EAB).

Claimant submitted a written argument, but did not certify that she provided the argument to the other
parties as required by OAR 471-041-0080(2) (October 29, 2006). Claimant’s written argument also
contained new information not presented during the hearing, and claimant did not show, as required by
OAR 471-041-0090(2) (October 29, 2006), that she was prevented from offering that information by
factors or circumstances beyond her reasonable control. Given EAB’s disposition of this matter,
claimant may present this new information at the hearing on remand, at which time the ALJ will
determine whether it is relevant to the issues on remand and whether it should be admitted into evidence.
If claimant or the employer choose to offer documentary evidence at the hearing on remand, they are
advised to follow the instructions about such evidence set out in the notice scheduling the remand
hearing to ensure that the ALJ may consider it, including that copies of it must be provided to the other
parties and the ALJ prior to the hearing.

FINDINGS OF FACT: (1) PEO Il LLC employed claimant from 2012 until November 26, 2018, last
as storage manager.

(2) Some of the employer’s customers paid for the employer’s services using cash. The employer

expected that claimant would not remove cash from the employer’s till for personal use. Claimant
understood the employer’s expectation.
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(3) On April 24, 2018, claimant removed $20 from the till for personal use. Claimant left a note
informing the coworker who was scheduled to next handle the till that she had taken $20 out of it, but
planned to return the money the next morning. The employer discovered what claimant had done and
issued a written corrective action notice to her. The corrective action advised claimant that she was not
allowed to take money from the till and that if she did so again she could be disciplined. An employer
representative also told claimant that she could be discharged if she removed cash from the till again.

(4) After April 24, the employer suspected that claimant was continuing to take money from the till and
engaging in other cash irregularities. At some point, the employer reported at least some of its suspicions
about claimant’s cash handling to local law enforcement and claimant’s actions were investigated.

(5) On November 24, 2018, claimant removed $60 from the till. Claimant did not leave a note informing
anyone that she had done so.

(6) On November 26, 2018, the employer’s vice-president of operation went the workplace to discharge
claimant based on the employer’s suspicions that claimant was mishandling cash and removing it from
the till for personal use. As of the time the vice-president’s arrived, claimant had not returned the $60
she had taken to the till and the vice-president was not aware that money was missing from the till. The
vice-president told claimant she was discharging her because the business was “going in a different
direction.” Audio at ~23:11. After claimant left the workplace, the vice-president counted the till and
discovered that it was short $60. The vice-president contacted claimant and claimant said she had taken
the $60, but had intended to return it. Later that day, claimant’s friend returned $60 to the employer on
claimant’s behalf.

CONCLUSIONS AND REASONS: Order No. 19-UI-125090 is reversed and this matter is remanded
for further proceedings.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. OAR 471-030-0038(3)(a) (January 11, 2018)
defines misconduct, in relevant part, as a willful or wantonly negligent violation of the standards of
behavior which an employer has the right to expect of an employee, or an act or series of actions that
amount to a willful or wantonly negligent disregard of an employer's interest.

In Order No. 19-UI-125090, the ALJ concluded that the employer discharged claimant for misconduct.
The ALJ based her conclusion on the finding that, since claimant “continued to take the employer’s
money from the worksite without permission” after April 24, 2018, her behavior was at least a wantonly
negligent violation of the employer’s standards. Order No. 19-UI-1265090 at 3. However, there is
insufficient evidence in the record to support the ALJ’s conclusion.

The employer did not know when it discharged claimant on November 26, 2018 that money was missing
from the till. While the employer may have had “suspicions™ at that time that claimant had continued
taking money from the till or was otherwise mishandling cash after the April 24t incident for which it
did not discharge claimant, the record is not sufficiently developed to show what those suspicions were
or to infer from them that claimant had likely engaged in misconduct.
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The ALJ should inquire sufficiently into the precise nature and strength of the employer’s suspicions
that money was not accurately being taken care of by claimant. Audio at ~8:45; see also Audio at
~8:14, ~10:10, ~22:47, ~23:29. The ALJ should ask what those suspicions were, on what they were
based, and what corroboration the employer had that those suspicions were well-founded. The ALJ
should seek more detailed information about the employer’s conversations with claimant’s coworker,
apparently about claimant’s cash handling, including how it came about that the employer spoke to the
coworker about claimant, the substance of the coworker’s statement, when it was made, and what the
employer inferred from it. Audio at ~23:39. The employer also should seek more detailed information
about why the employer contacted law enforcement about claimant’s activities, what the employer told
law enforcement, what it asked law enforcement to investigate and why, what crimes the employer
thought claimant might have committed and the results of the investigations, and when those contacts
with law enforcement occurred.

In addition, the ALJ should develop the evidence about the proximate cause of claimant’s discharge on
November 26t". The ALJ should inquire into when the employer decided that it would discharge
claimant, whether particular incident(s) or suspicion(s) triggered its decision to discharge claimant on
November 26t and, if so, what they were, and if no particular incidents or suspicions existed, exactly
what caused the employer to decide to discharge claimant on that day.

The ALJ should also conduct additional inquiry about the circumstances under which claimant removed
the $60 taken from the employer’s till on Saturday, November 24th. The ALJ should ask claimant if she
agrees with the employer that she did not work on November 24 and, if so, how she became aware that
she needed to take that money from the till to get change for the next work day and why the employee
who worked on November 24 did not get the change for the till.

The intent of this decision is not to constrain the ALJ to ask only the questions set out above, and the
ALJ should ask any follow-up questions she deems necessary or relevant to the nature of claimant’s
work separation and whether or not it should be disqualifying. The ALJ should also allow the parties to
respond to the testimony and evidence presented by the other, provide any additional relevant and
material information about the work separation, and to cross-examine each other as necessary.

ORS 657.270 requires the ALJ to give all parties a reasonable opportunity for a fair hearing. That
obligation necessarily requires the ALJ to ensure that the record developed at the hearing shows a full
and fair inquiry into the facts necessary for consideration of all issues properly before the ALJ in a case.
ORS 657.270(3); see accord Dennis v. Employment Division, 302 Or 160, 728 P2d 12 (1986). Because
the ALJ failed to develop the record necessary for a determination of whether the employer discharged
claimant for misconduct, Order No. 19-UI-125090 is reversed, and this matter remanded for further
development of the record.

DECISION: Order No. 19-UI-125090 is set aside, and this matter remanded for further proceedings
consistent with this order.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: March 29, 2019
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NOTE: The failure of any party to appear at the hearing on remand will not reinstate Order No. 19-UlI-
125090 or return this matter to EAB. Only a timely application for review of the subsequent Order will
cause this matter to return to EAB.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//Awww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAWAAFIR, FELBRYE LR E. WRESFRBEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGAIS — IUGHAUEGIS ST MASEIUHATUILN R SMSMANRHIUINAHA (U SIDINAERES
WUHMAGANIYEGEIS: AJUSIREHANN:RYMIZINNMINIMY I [UUSITINAERBSWLUUGINSiIGH
FUIBGIS SIS INNAYRMGIAMRGR g smiNSanufgiHimmywHnnigginnii Oregon ENWHSIAMY
iGN SE N aIUISINGUUMTISIIGA P GEIS:

Laotian

SN — ﬂﬂmﬁﬁ]UlJ.LJEJUﬂ‘“lﬂUmﬂUEj‘LIRD&JEU’]SI’]"]UH’IDW]:’]‘WUQB]U‘I‘WU I]’l?.ﬂ’lUUEGﬂ'ﬂﬂ’mﬂﬁl_llJ ﬂ”&]ﬂﬂﬂﬂﬁ[ﬂ’lﬂ”ﬂ”ﬂﬂﬂ”ﬂ’lﬂ
emeummﬂjmfiwmm mtmwuzmmmmmmaw amu:ﬂmmmeaejommnumawammaummusmewm Oregon W
t(ﬂUUMNUOU°l.Uﬂ°1Ei‘l_lq..lﬂEﬂUBﬂtOEJC]B‘U?.ﬂ’]EJEBjW]E’]OR]UiJ.

Arabic

e ) Al I e 55 Y a1 5 ol 5 el e Sl g ool ) A 138 pg o113 el Anlal ALl e e A 8 ) 1 1
)1)3.“ l_jé.ﬂ:l;)_‘.a.‘ll g'l.‘L.ile\;:LpbaU_* jd}i:l)jun_‘iuuﬁu‘,fﬁ:\ﬂsa_g:ﬂmy&j\ :Lla.ll).a.u‘_gjs.:..

Farsi

St b RN 380 Gl ahadind Ll ala 3 il L alaliBl cafiug (83 e apenad ol b R0 0K 0 B0 LS o 80 gl e i aSa il -4 g
S I st il @y 8 ) I et el )l gl )2 25 se Jeadl s 31 ookl Ll 55 e ol Sl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon request to
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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