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Affirmed
Disqualification

PROCEDURAL HISTORY: On December 13, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that the employer discharged
claimant for misconduct (decision # 144700). Claimant filed a timely request for hearing. On January
22,2019, ALJ S. Hall conducted a hearing and issued Order No. 19-UI-123158, affirming the
Department’s decision. On February 4, 2019, claimant filed an application for review with the
Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) Pacific Pattern Tech employed claimant as a computer numeric controlled
(CNC) machine apprentice from October 29, 2018 until November 15, 2018.

(2) Claimant was in training to operate the CNC machine for the employer. A CNC machine was an
automated machine that cut metals and other materials. The cutters in the CNC machine performed
cutting operations by turning at very high rates of speed. Before hire, claimant had worked for over two
years operating a CNC machine for another employer.

(3) The employer expected that claimant would not place his hands in the CNC machine when the
machine and cutters were operating because severe injury could result. Claimant understood the
employer’s expectation as a matter of common sense.

(4) Ontwo occasions before November 13, 2018, claimant placed one or both of his hands in the CNC
machine when the cutters were operating. On each occasion, claimant’s supervisor told him that he
should not place his hands in the machine when the cutters were operating. The supervisor told claimant
that he needed to turn off the CNC machine before putting his hands in it.

(5) On November 13, 2018, claimant was using the CNC machine to cut some aluminum. The aluminum
was supported by gauge blocks inside the CNC machine. While the CNC machine was on and the
cutters were operating, claimant reached into the machine with his hand to pull out the blocks.
Claimant’s supervisor observed what he had done and told him not to place his hands in the CNC
machine while it was on and the cutters were operating.
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(6) On November 15, 2018, the employer discharged claimant for placing his hands in the CNC machine
while the cutters were operating on November 13. The employer did so because it was unwilling to
allow claimant to continue working in an unsafe manner.

CONCLUSIONS AND REASONS: The employer discharged claimant for misconduct.

ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the employer
discharged claimant for misconduct connected with work. OAR 471-030-0038(3)(a) (January 11, 2018)
defines misconduct, in relevant part, as a willful or wantonly negligent violation of the standards of
behavior which an employer has the right to expect of an employee, or an act or series of actions that
amount to a willful or wantonly negligent disregard of an employer's interest.

At hearing, claimant did not disagree that he reached into the CNC machine on November 13 while the
cutters were operating. Audio at ~13:44. The issue is whether claimant understood that the employer
prohibited him from doing so. Claimant contended that he had “no memory” of the employer warning
him at any time about putting his hands in the CNC machine while the cutters were operating. Audio at
~15:04, ~16:22. Claimant further contended that his prior employer of over two years did not have an
“official” policy about not reaching into an operating CNC machine, that it was a “pretty common
practice” to reach mto the CNC machine to make adjustments while cutters were operating, and that
employer’s safety policy was “use your judgment; don’t get hurt.” Audio at ~16:02. Claimant’s
testimony about his unqualified ignorance of any expected safety protocols when operating a CNC
machine is not credible. It is a basic, common sense expectation in an industry involving the operation
of machines that cut and can maim body parts that an operator not put his hands in the machine when it
is operating and cutting. Itis contrary to common experience that any employer would have the blasé
attitude of letting its workers assume the risk of injury and allowing them to use the CNC machine in as
safe or unsafe a manner as they wished. Claimant’s testimony professing obliviousness to the
employer’s expectation that he not reach into the CNC machine while it was in operation was not
plausible, not likely, and not consistent with common sense. By putting his hand into the CNC machine
while it was on and the cutters were operating, claimant willfully violated the employer’s expectations.

Claimant’s willful violation of the employer’s expectation may be excused if it was an isolated instance
of poor judgment under OAR 471-030-0038(3)(c). To constitute an isolated instance of poor judgment,
however, claimant’s behavior atissue must have been, among other things, single or infrequent
occurrence rather than a repeated act or pattern of other willful or wantonly negligent behavior. OAR
471-030-0038(1)(d)(A). Claimant did not challenge the employer’s testimony that he reached into an
operating CNC machine on at least two previous occasions. For the reasons discussed above, claimant
likely knew when he did so that he was not complying with the employer’s standards. Because claimant
willfully violated the employer’s standards on two occasions prior to November 13, his behavior on
November 13 was neither a single nor infrequent violation of the employer’s standards. Claimant’s
willful violation of the employer’s standards on November 13 is not excused from constituting
misconduct as an isolated instance of poor judgment.

Nor may claimant’s willful violation of the employer’s expectation be excused as a good faith error
under OAR 471-030-0038(3)(b). For the reasons discussed above, claimant’s contention that he was
ignorant of the employer’s prohibition against putting his hands into an operating CNC machine was not
plausible. Because claimant’s behavior on November 13 was not the result of misunderstanding the
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employer’s expectations or believing that he was adhering to them, there is insufficient evidence to
excuse it as a good faith error.

The employer discharged claimant for unexcused misconduct. Claimant is disqualified from receiving
unemployment insurance benefits.

DECISION: Order No. 19-UI-123158 is affirmed.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: March 5, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//www.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment L.
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR REEmE R KRG QEREAWAAR R, SRR ASL LR RS, QOREAFRELH
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRER R, WREAAAFIR, ELBRYE LR, WRENFRZEILH
Ry T DHZ IEGZITRAS R T S IR, R R SN L SRABE SR w2 HEE

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hudng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay lap tirc. Néu quy vi khong dong y VOI quyet dinh nay, quy vi co thé nop
Pon Xin Tai Xét Tw Phap v&i Toa Khang Céao Oregon theo cac hwéng dan dwoc viét ra & cudi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHve — [JaHHOe pelueHve BnunsieT Ha Balwe nocobue no 6espabotuue. Ecnm peleHne Bam HEMOHSTHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cormacHbl € NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogaTtancTso o [Nepecmotpe CyaebHoro PewweHusa B AnennauunoHHeii Cyg wrata
OperoH, crnegys MHCTPYKLUMSAM, ONUCaHHLIM B KOHLLE PeLLEHMS.
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Khmer

BANGEIS — 1EUGH PGS SNSRIV MR MHAUILN TSNS MINIFIVASINNAHAY [UoSITInAERES
WUHUGHEGIS: AYNASHRNN:AYMIZGINNMINIMY I [USIINNAHABSWIUUUSIM SEIGH
FIBBIS IS INNARRMGENAMAN g smiSaiufigiuimmywnnnigginhig Oregon IWNWHSIHMY
eusfinNEuanung NGUUMUISIUGR B GIS:

Laotian

3Maa - mmsaw.uww:n.,tnum:nucj‘uaoﬂcmemwmmjjweejmw I]“WEHWUUEG“WT’QS"]NORJMU nvammmmmywmwymw
emeumumjjmcﬁwmum mzmwu:mmmmmmu mwmmnuwmoaj@nﬂumumawmmmmmmuamemm Oregon (s
Tmuuymummuaﬂcctu.,manuemoavlmeuznweejmmm:mw.

Arabic

dj)dﬂ&&;jﬁllhgj&éﬂ\}: Yo 3 }s)ea\j..:ﬂ'l._'.l.c.)l_uﬂm.&.a.ﬂs)l)ﬂ 1.\,5‘3.33_1?]h_1¢._bu\_-..h4.11.4_dlm e ).1«.1.\3 Jl)ﬁ.“'l.&
Jl)ﬁlejs‘ﬂ‘b‘J_..aj1~_I|_Lu.) CL‘UL‘I-_U_.qdﬁ)eLdmgwwu}J@1m1ﬁﬁaJ y

Farsi

St b R a8l alaaid el ed ala 8 e b alalidl cariug (380 se anead b 81 0 IR e ALl o S sl e aSa Gyl - da s
AES phi aeat g G gl a5 2t sl 3T gl )3 25 e Jea) ) g 3 a2l L 20 5 e 0y )l Sl aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

B Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o0 ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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