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EMPLOYMENT APPEALS BOARD DECISION
2019-EAB-0098-R

Request for Reconsideration Dismissed
EAB Decision 2019-EAB-0098 Undisturbed

PROCEDURALHISTORY: On May 10, 2017, the Oregon Employment Department
(the Department) served notice of an administrative decision denying claimant’s request
to adjust her claim determination, and add wages and hours of work to her claim for
purposes of establishing a valid claim and the minimum and maximum benefit amounts
payable under sucha claim. On May 19, 2017, claimant filed a timely request for
hearing. On December 18, 2018, ALJ WYyatt conducted a hearing, and on December 26,
2018 issued Order No. 18-UI-121785, affirming the Department’s decision.! On January
15, 2019, claimant filed an application for review with the Employment Appeals Board
(EAB).2 On February 8, 2019, EAB issued Appeals Board Decision 2019-EAB-0098,
affirming Order No. 18-UI-121785. On March 1, 2019, the parties jointly filed a request
for reconsideration.3

1 The record does not show why claimant’s timely request for hearing was delayed from
the May 19, 2017 filing date until December of the following year.

2 Claimant’s written argument included a request that anything presented to the parties in
writing be provided in 14-point font or larger in order to accommodate the employer’s
need for large print. This decision is therefore being issued in 14-point font.

3 OnMarch 1, 2019, EAB mailed the parties a letter stating that EAB would in fact
review the parties’ request for reconsideration. That letter was sent in error for the
reasons explained herein.
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CONCLUSIONS AND REASONS: The parties’ request for reconsideration is
dismissed as untimely.

ORS 657.290(3) gives EAB the authority to reconsider its decisions. OAR 471-041-0125
(October 29, 2006) provides:

(1) Any party may request reconsideration to correctan error of material fact
or law, orto explain any unexplained inconsistency with Employment
Department rule, or officially stated Employment Department position, or
prior Employment Department practice.

(2) The request is subject to dismissal unless it:

(@) Includes a statement that a copy has been provided to the other parties.
Example: “I certify that on I mailed by first class mail a copy of this
document to the opposing party, addressed as follows: ABC Company, 123
Main St., Portland, OR, 9XXXX.”

(b) Is filed on or before the 20th day after the decision sought to be
reconsidered is mailed.

The parties’ request for reconsideration alleged EAB made errors of material fact or law
when reaching EAB Decision 2019-EAB-0098 and the request met the requirement that it
be provided to all parties. However, it was not filed in a timely manner. The parties are
requesting reconsideration of an EAB decision served on February 8, 2019. The 20-day
deadline for filing arequest for reconsideration was therefore February 28, 2019. The
parties filed their request on March 1, 2019. The parties’ request for reconsideration is
therefore late, and must be denied.

Even if the parties’ request had been timely filed, the outcome of this matter would
remain the same. The parties alleged EAB erred by stating “that we asked you [EAB] to
investigate, intervene, or take jurisdiction over cases involving the IRS, matters
previously handled by other entities concerning claims under ORS Chapter 656, and
matters involving the EAB. None of the alleged facts are true. And since they were
considered in making your decision, the decision should be reversed.” The record shows
that EAB did not err.

The application for review in this case was accompanied by a 12-page document titled
“Legal Memorada [sic] and Arguments.” That document was considered as a “written
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argument” under OAR 471-041-0080. In that document, the parties referenced the
employer’s OSIPM and ICP benefits and asked EAB about the parties’ remedy for errors
related to those matters. The parties referenced erroneous orders issued by other agencies,
and the employer’s Medicaid benefits and inability to receive TANF, ERDC, and food
stamps with cash benefits, and asked EAB why the processes related to those denials
were acceptable. The parties referenced the ALJ’s failure to consider evidence from a
January 24, 2016 hearing in a different matter, and facts related to being discharged by
DHS. The parties also asked EAB to answer 24 specific questions related to the parties’
right to marry that involved Medicaid, DHS, ERISA, DHS, Lane County residents’
access to Oregon Public Benefits, HHS, SMS, OSHA, BOLI, EEOC and other agencies.
The parties raised an issue of wrongful discharge from DHS. The parties suggested that
EAB “should have jurisdiction to hear complaints under the Public Employee Collective
Bargaining Act.”

The parties also alleged DHS fraud, and mentioned “rogue county employees” acting
outside their authority, and a related order that “must be reviewed and overturned,” and
stated that “since it’s in the Boards [sic] discretion to do so, it would be an abuse of such
discretion to choosenot to.” The parties also referred to a Water Conservation Board
intervening on behalf of other parties in another case, and suggested that EAB intervene
on the parties’ behalf “in the unnecessary Federal case (6:17-cv-00770) we attempted to
file on our own.” In other words, the parties asked EAB to intervene in a DHS and county
matter over which EAB lacks jurisdiction.

The parties asked that DHS “be punished by barring it’s [Sic] authority to exercise it’s
[sic] discretion in certain circumstances such as this” and either transfer that matter to a
jury trial, the Oregon Supreme Court, the Court of Appeals, or the US District Court.
These are just a few of the requests the parties’ argument made of EAB, quoted directly
from the parties’ argument. EAB did not err in noting that the parties had so argued. As
noted in EAB Decision 2019-EAB-0098, EAB does not have jurisdiction to address any
of those matters, the matters are outside the scope of EAB’s review, and EAB did not err
in declining to address them or take jurisdiction in the manner the parties urged.

The parties next alleged that EAB erred by “assert[ing] that the narrow issue before
[EAB] was the record compiled on December 19, 2018 to determine whether the
claimant’# [sic] wages from work for the employer are excluded from the definition of
“employment as set forth in ORS 657.060(1).” Citing to ORS 657.275(1), the parties
argued that EAB *“did remand the matter back to the ALJ because it found that additional
evidence was necessary for it to reach its decision” and “[t]hat remand has been
consolidated with the underlying matter in this case which should clarify who the
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claimants [sic] actual employer of record [] is and is presently set to be heard on March
12, 2019. The EAB did promptly notify the claimant of this fact and the claimant
recorded the phone call for evidence.” (Emphasis in original.) The parties stated that
“EAB cannot both affirm and remand” a case and should either reverse or set aside the
decision in this case.

The issue over which EAB had jurisdiction in this matter originated in the Department’s
denial of claimant’s request for an adjustment of her claim determination under ORS
657.060 as set forth in the Department’s May 10, 2017 decision. Based upon claimant’s
request for hearing, the matter was set for a hearing, and the issue noticed for that hearing
was “Whether claimant’s claim determination reflects all of the wages or hours worked in
subject employment in the base year to which claimant is entitled.” The ALJ held a
hearing, at which the claim determination and base year wage issues were developed.
EAB’s authority is to “perform de novo review on the record.” ORS 657.275(2). That
means that EAB reviews the record, finds its own facts based upon evidence in the
record, and reach its own conclusions based upon the application of the relevant law to
the facts as developed on the record. EAB does have statutory authority under ORS
657.275(2) to address other issues raised by the record. However, the record in this
matter did not raise any other actionable issues over which EAB had jurisdiction, and no
additional evidence was necessary to decide the issue presented by this case. The parties
have not established that EAB error occurred with respectto the scope of EAB’s review
of this matter.

The parties” assertion that EAB did in fact remand this matter is unfounded. EAB
Decision 2019-EAB-0098 clearly stated that EAB “adopted” and “affirmed” the
underlying ALJ Order, which denied claimant’s request for a claim redetermination. We
note that Department records show that claimant is scheduled for another hearing with
the Office of Administrative Hearings (OAH) on March 12, 2019 at 10:45 a.m. and that
OAH, not the Employment Appeals Board, has notified the parties of that hearing and
communicated with them about it. However, EAB is not involved in the March 12t case,
and the March 12t hearing is not based upon an EAB remand. Regardless, the parties’
belief that EAB remanded this matter to OAH is incorrect. EAB’s decision clearly
affirmed the denial of a redetermination in this case, and did not err in so doing.

The parties next argued that EAB “did NOT review the record [in this case] because if it
had it would have taken notice of the evidence offered at the hearing which was the
misclassification of the claimant and the supervisor by the employer of record and the
fact that ORS 411.802 has been violated.” (Emphasis in original.) ORS 411.802 governs
DHS compensation of a spousal care provider under certain circumstances. EAB does not
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have jurisdiction over any matter related to ORS 411.802. EAB’s jurisdiction is confined
to unemployment insurance benefits cases. EAB reviewed the record developed at the
December 18t hearing by ALJ Wyatt, and, contrary to the parties’ assertion, considered
that record when reaching EAB Decision 2018-EAB-0098.

Finally, the parties argue that the EAB decision “was issued without giving claimant 34
full days to submit additional arguments.” Nothing in the applicable law or rules requires
EAB to provide parties a 34-day period to submit arguments. OAR 471-041-0080(1)
(October 29, 2006) provides that parties may submit written argument “within 20 days of
the date that EAB mails or emails the notice required by OAR 471-041-0075.” That
notice was mailed to the parties in this case on February 1, 2019. The parties therefore
had 20 days from that date — or until February 21, 2019 — to submit argument. EAB did
Issue its decision prior to that date, but only after having received the 12-page jointly
submitted written argument from the parties. Had the parties submitted additional
argument on or before the February 21, 2019 written argument deadline, EAB would
have reconsidered EAB Decision 2019-EAB-0098 in light of the additional argument,
just as we are reconsidering it now upon the parties request. To any extent EAB erred by
issuing EAB Decision 2019-EAB-0098 before the February 21, 2019 written argument
deadline expired, the error was harmless.

For those reasons, even if the parties had filed atimely request for reconsideration they
did not show that EAB Decision 2019-EAB-0098 included material errors of fact or law
that suggest EAB’s decision was flawed or should be overturned. On reconsideration, we
would therefore have adhered to EAB Decision 2019-EAB-0098 and re-affirmed the
underlying order. As it stands, however, the parties’ request was late and accordingly
must be dismissed.

DECISION: The request for reconsideration is dismissed. EAB Decision 2019-EAB-
0098-R and Order No. 18-UI-121785 remain undisturbed.

J. S.Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: March 8, 2019

NOTE: Youmay appeal this decision by filing a Petition for Judicial Review with the
Oregon Court of Appeals within 30 days of the date of service listed above. See ORS
657.282. For forms and information, you may write to the Oregon Court of Appeals,
Records Section, 1163 State Street, Salem, Oregon 97310 or visit the Court of Appeals
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website at courts.oregon.gov. Once on the website, use the ‘search’ function to search for
‘petition for judicial review employment appeals board’. A link to the forms and
information will be among the search results.

Please help us improve our service by completing an online customer service survey.
To complete the survey, please go to https://mww.surveymonkey.com/s/SWQXNJH. If
you are unable to complete the survey online and wish to have a paper copy of the
survey, please contact our office.
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@p“i‘?ﬁégﬁ% Understanding Your Employment
epartment ..
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for Judicial
Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR ERER R RT e WREAWAAR R, FHLRRRHL EFE R, REAR B
e, G UL BGZ R R G R T S RO UE M, 1A e M L URVABERE H RIVA R A

Traditional Chinese

EE - AHREHEEN R, WREAV AR, FEIRBERNE LFEAe. WREAREH
Ry T DZ REGZ RS R T S IR i, TR A i o L SRR Be St mlvERE R g

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Cha'y - Quyét dinh nay anh hwdng dén tro cap that nghiép cua quy Vi. Néu quy vi khong hiéu quyét dinh nay, hay
lién lac v&i Ban Khang Céo Viéc Lam ngay ap tirc. Néu quy vi khdng dong y VOI quyet dinh nay, quy vi co thé nop
DPon Xin Tai Xét Tw Phap vé&i Toa Khang Céo Oregon theo cac hwéng dan dwoc viét ra & cubi quyét dinh nay.

Spanish

Atencion — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniguese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticion de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [JaHHOe pelleHne BnunsieT Ha Bawe nocobue no 6espabotuue. Ecnm peweHne Bam HEMOHATHO —
HemeaneHHo obpaTtuTech B AnennsumoHHbin KomuteT no TpyaoycTponcTBy. Ecrm Bl He cornacHbl C NPUHATLIM
peLleHneM, Bbl MOXeTe nogatb XogatancTso o [Nepecmotpe CyaebHoro PeweHusa B AnennaumnoHHeii Cya wrata
OperoH, cnegys MHCTPYKLUSIM, ONMCAHHBIM B KOHLLE PELLEHMS.
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Khmer

BANGRIANS — UBAUHGIS ST MAEUHATUILNE SMSMANIRIUINAHA (U0 SIDINNAERES
WUHMGANIEGIS: AJUSIRGHANN:RYMIZZINNMBNIMY I [UUSITINAERESWLUUGIMSifuGH
FIHGIS SIS INNAEAMGENAMAEHaIE SMIN A M AgHimmynnNiZginnit Oregon ENHSIHMY
ieuGANN SR aUISINGUUMUISIUGHA UIEEIS:

Laotian

BMala - ﬂ'ﬂmﬂﬁ]l.l‘u.LJEJUﬂyEﬂUm.'ﬂUEle%Dﬂilﬂ@ﬂﬂbm@ﬂjjﬂﬂﬁ@jmﬂﬂ I]“liﬂﬂﬂJUEoﬂ’%ﬂ’mOﬁlJU mammmmﬂavwmwymw
BU]EUN‘TU’?]“]jj"]‘LICilJmiJU] mmwu:mmmmmaw Eﬂ“]‘UEﬂ.LJ"]OUlJﬁWoBf]‘D3"1ﬁlJEﬂUEﬂOlJEV]L‘]O?]UlJ‘RJ"]‘UB?ﬂBlJR]O Oregon (s
Imqumummum&mvmmuen‘toumeuznwoejmmmmw

Arabic

é)d;s&ﬂ&)h)ﬂhlhu_lﬂééﬁj_‘ PG kYl }s)eBJ.nAj'I._aLc.)b.o_)J;g.d...aﬁs)l)ﬁlllh‘;y;‘:]iJgJJ‘L..aL-J'I‘\.‘lLaJim Jars ).\q.i.\ﬂ Jl)ﬁ.n'l_uﬁ
Jl)ﬁi1l_Js.\.L|~l_~.J_..a.‘ll~_11_Lu)rlyl_1_1Ll_u_cd}!_I)cL-_iL:m\Nmuylﬂ\m‘)&H‘_,

Farsi

b b 8 a8 el alaaid el sd Al il L alalBl a3 50 aneead Gl b &1 0 I 0 0 Ll o 80 sl e paSa () mda s
AnS Il et Cul @ jn & ) Il anad s el Gl 52 25 se Jeall s 31 skl U il 55 s lad Culia  aSa

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedidoy
sin costo.
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