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Late Application for Review Allowed
Order No. 18-Ul-120124 Reversed ~ No Disqualification

PROCEDURAL HISTORY: On October 19, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that the employer discharged
claimant for misconduct (decision # 144614). Claimant filed a timely request for hearing. On November
14,2018, ALJ S. Lee conducted a hearing, and on November 21, 2018 issued Order No. 18-UI-120124,
concluding that the employer discharged claimant for misconduct. On December 11, 2018, Order No.
18-UI-120124 became final without claimant having filed an application for review with the
Employment Appeals Board (EAB). On December 22, 2018, claimant filed a late application for review
with EAB.

Claimant submitted written argument to EAB. Claimant’s argument contained information about why he
filed his application for review late and about the work separation. The information about the separation
was not part of the hearing record, and claimant failed to show that factors or circumstances beyond
claimant’s reasonable control prevented claimant from offering the information during the hearing.
Under ORS 657.275(2) and OAR 471-041-0090 (October 29, 2006), the only information we considered
about the work separation was that information received into evidence at the hearing. We considered
claimant’s argument regarding his late application for review with EAB and regarding the work
separation, but only to the extent it was based on the record.

FINDINGS OF FACT: (1) Cazadero Inn employed claimant from June 29, 2018 until July 25, 2018 as
a bartender in the employer’s pub.

(2) The employer expected its employees to treat supervisors with respect and courtesy and conduct
themselves in a professional manner while at work. Claimant understood the employer’s expectations as
a matter of common sense.

(3) Claimant had no incidents before August 24, 2018 for which the employer warned or disciplined
him.
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(4) On August 24, 2018, the general manager had the day off work. Claimant began his shift at 5:00 p.m.
Claimant was exhausted because he had worked 20 hours without interruption, from 4:00 p.m. the prior
day until noon on August 24. The owner had planned a magic show at the pub to begin at 5:00 p.m.
Claimant became frustrated because the audio system was not functioning properly, the pub had many
customers, and claimant was the only employee on duty at the bar. Claimant tried to contact other
employees to assist in the pub and restaurant, but no other employees were available. Claimant was
further frustrated because the owner and her daughter, who were present with friends to watch the magic
show, had to help serve customers. The owner was the general manager’s mother; her daughter was the
general manager’s Sister.

(5) Claimant called the general manager and asked for help with the audio system. Claimant gave the
telephone to the general manager’s sister, who did not work at the pub, and returned to work at the bar.
The general manager and his sister did not get along well. The general manager was displeased that
claimant had the general manager speak to his sister about a work-related matter and immediately hung
up the telephone and called the bar telephone. Claimant answered the telephone and the general manager
stated to claimant, “Don’t ever put my fucking sister on the fucking phone with me ever again.” Audio
Record at 27:45 to 27:48. Claimant responded in an agitated tone, “Why don’t you get your ass over
here and help?” and hung up the telephone. Audio Record at 17:46 to 17:50.

(6) The general manager arrived later at the pub. The sound system issue had already been resolved. The
general manager went to the kitchen to assist there. On his way to the kitchen, he confronted claimant in
a hallway and stated, “If you ever fucking talk to me like that ever again, you will be fired.” Audio
Record at 18:30 to 18:34. Claimant said, “Well, I fucking quit.” Audio Record at 18:41 to 18:43.
Claimant immediately returned to work and continued working until after the pub closed at midnight.
Claimant felt overwhelmed because it was late and he was the only employee on duty to clean the bar.

(7) At 2:35 a.m. on August 25, 2018, while still atthe pub, claimant sent the general manager a text
message stating the following:

First and foremost fuck you! You dumb son of a bitch! Fuck you for your
sibling rivalry and having the audacity to call the business for your
childish wishes! If you dont (sic) pull your head out of your ass, your
mom will loose (sic) everything she worked for in her life. | have done
nothing but try and try again to help your mom and you. If you dont (sic)
start making better decisions for your “career” then fail for all I care, that’s
on you. You dont (sic) own shit until you earn it. Tonight proved that your
(sic) no fucking different than any other millennial . .. heres (sic) your
trophy for participating. Exhibit 1.

(8) At 6:30 a.m. on August 25, 2018, the general manager read claimant’s text message, and decided to
discharge claimant because claimant sent a discourteous and disrespectful text message to his
supervisor. The general manager sent claimant a text message responding, ‘“I’m sure you’ve realized this
will be considered your resignation. Drop your keys off at some point and we will have your final check
ready within 5 days.” Exhibit 1.
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(9) On August 25, 2018, claimant called the employer’s owner and told her that his text message from
early that morning was not his resignation. The owner told claimant that she had to support the general
manager’s decision to discharge claimant.

(10) On December 11, 2018, claimant made three attempts to fax his application for review to EAB.
Claimant’s fax machine malfunctioned and none of the attempts proved successful. Claimant lacked the
money to buy envelopes or stamps to mail his application for review to EAB on that date.

(11) Sometime after December 11, 2018, likely close to December 22, 2018, claimant’s friend gave him
some bottles and cans to redeem for cash. Claimant purchased envelopes and stamps with the money
and on December 22, 2018 mailed his application for review to EAB and mailed copies of his written
argument to the employer as required under EAB’s rules.

CONCLUSIONS AND REASONS: Claimant’s late application for review of Order No. 18-Ul-
120124 is allowed. The employer discharged claimant not for misconduct.

Late application for review. The first issue is whether claimant’s late application for review of Order
No. 18-UI-120124 should be allowed. ORS 657.270(6) and ORS 657.270(7)(b) required the application
for review in this case to be filed no later than December 11, 2018. Claimant filed his application for
review by mail. The filing date of an application for review filed by mail is the date the document is
deposited in the U.S. mail as shown by the postmark affixed to the envelope by the U.S. Postal Service.
OAR 471-041-0065(1)(b) (October 29, 2006). The envelope claimant used to file his application for
review does not include a postmark. The filing date is therefore the date EAB determines to be “the most
probable date of filing.” OAR 471-041-0065(2). Claimant submitted documents with his application for
review upon which he dated his signature with the date December 22, 2018, suggesting it is more likely
than not that he had the application for review and accompanying documents in his possession on that
date. EAB received the documents through the U.S. mail on December 24, 2018. Given that it generally
takes one to three days for documents sent through the mail to be delivered by the U.S. Postal Service
(USPS), and considering the facts in the light most favorable to claimant, we conclude it is more likely
than not that he put his application for review in the mail on December 22, 2018. December 22, 2018 is
therefore the most probable date of filing. Because that date is 11 days after the December 11t" deadline
for a timely application for review, claimant’s application for review was filed late.

The deadline for filing a late application for review may be extended under certain circumstances. See
ORS 657.875; OAR 471-041-0070. OAR 471-041-0070 (February 18, 2012) provides:

(2) The filing period may be extended a reasonable time upon a showing of good cause as
provided by ORS 657.875.

(@) “Good cause” exists when the applicant provides satisfactory evidence that factors or
circumstances beyond the applicant’s reasonable control prevented timely filing.

(b) “A reasonable time” is seven days after the circumstances that prevented timely filing
ceased to exist.

Claimant submitted documentation suggesting that he made three attempts to fax his application for
review to EAB on the December 11t deadline and that none of his attempts successfully transmitted his
application to EAB on time. He also submitted a statement in which he explained that he was unable to
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afford to pay to mail his application for review through USPS, which if received by the USPS and
postmarked on December 11t would have resulted in a timely filing. Those circumstances suggest that
claimant had good cause to extend the filing period.

The filing period may only be extended a “reasonable time,” which is defined as seven days after the
circumstances that prevented a timely filing ceased to exist. The circumstances that prevented claimant
from filing a timely application for review were his lack of a working fax machine to fax the application
for review and a lack of money to pay the cost of mailing his application for review to EAB. Those
circumstances ceased to exist when claimant’s friend gave him some bottles and cans claimant could
redeem for cash to pay the cost of mailing the application for review. The period of time between the
deadline for atimely application for review and the date claimant filed his late application for review
was 11 days. Claimant did not specify what date his friend gave him the bottles and cans, or what date
claimant was able to go to a redemption center to redeem them for cash, or what date he actually
purchased the envelopes and stamps, but it is not implausible that such activities likely took four or more
days to complete. Given the financial circumstances claimant described in his written statement,
however, we infer as a matter of common sense it is more likely than not that those activities took a
significant period of time to complete, and just as likely that claimant did not have the stamps,
envelopes, and ability to mail his late application for review to EAB until some period of time within a
few days of the December 22" filing date. We therefore conclude that claimant’s December 22" filing
occurred within the seven-day ‘reasonable time” period.

Claimant established good cause to extend the filing period and filed his late application for review
within a reasonable time. His late application for review is, therefore, allowed.

Work separation. Although both parties characterized claimant’s work separation as a discharge,
because claimant declared he was quitting on August 24, it is necessary to assess the nature of the work
separation. If the employee could have continued to work for the same employer for an additional period
of time, the work separation is a voluntary leaving. OAR 471-030-0038(2)(a) (January 11, 2018). If the
employee is willing to continue to work for the same employer for an additional period of time but is not
allowed to do so by the employer, the separation is a discharge. OAR 471-030-0038(2)(b).

Although claimant stated that he “quit” when the general manager warned him not to involve his sister
in work conversations on August 24, claimant immediately returned to work and continued to work his
entire shift. However, it is undisputed that after the general manager read claimant’s text message to him
the morning of August 25, the employer was no longer willing to allow claimant to return to work.
Moreover, claimant confirmed with the owner that morning that he did not intend to quit through his text
message. The work separation therefore was a discharge.

Discharge. ORS 657.176(2)(a) requires a disqualification from unemployment insurance benefits if the
employer discharged claimant for misconduct. OAR 471-030-0038(3)(a) defines misconduct, in relevant
part, as a willful or wantonly negligent violation of the standards of behavior which an employer has the
right to expect of an employee, or an act or series of actions that amount to a willful or wantonly
negligent disregard of an employer’s interest. OAR 471-030-0038(1)(c) defines wanton negligence, in
relevant part, as indifference to the consequences of an act or series of actions, or a failure to act or a
series of failures to act, where the individual acting or failing to act is conscious of his or her conduct
and knew or should have known that his or her conduct would probably result in a violation of the
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standards of behavior which an employer has the right to expect of an employee. Isolated instances of
poor judgment are not misconduct. OAR 471-030-0038(3)(b). In a discharge case, the employer has the
burden to establish misconduct by a preponderance of evidence. Babcock v. Employment Division, 25 Or
App 661, 550 P2d 1233 (1976).

In Order No. 18-UI-120124, the ALJ found that claimant “cursed and was disrespectful of [the general
manager] multiple times over the course of two days,” and that in doing so, claimant was at least
wantonly negligent.: The ALJ also summarily concluded that because claimant’s conduct was not
isolated or a good faith error, the employer discharged claimant for misconduct.2 We disagree and
conclude that although claimant’s conduct violated the employer’s reasonable expectations on August
25, it was an isolated instance of poor judgment, and not misconduct.

The general manager testified that he discharged claimant because of the disrespectful early morning
text message claimant sent him that contained foul language and insults. The general manager warned
claimant earlier during claimant’s shift that he would discharge claimant if he spoke to him again in a
disrespectful manner. Although claimant testified that he sent the text message when he was left alone,
exhausted, still having to clean the bar by himself after being spoken to disrespectfully by the general
manager earlier that evening, claimant also testified that he knew the language he used in the message
was inappropriate. Audio Record at 28:09 to 34:11. Claimant therefore showed that he did not have a
good faith belief that the employer would condone his conduct, even though his supervisor spoke in a
disrespectful manner toward him, and his behavior was not excused as a good faith error under OAR
471-030-0038(3)(b). Claimant’s text message was a willful violation of the employer’s expectation of
how employees should treat supervisors.

Although claimant’s behavior on August 25 was a willful disregard of the employer’s expectations, it
may be excused from constituting disqualifying misconduct if it was an isolated instance of poor
judgment under OAR 471-030-0038(3)(b). An “isolated instance of poor judgment” is behavior that is a
single or infrequent occurrence rather than a repeated act or pattern of other willful or wantonly
negligent behavior. OAR 471-030-0038(1)(d)(A). A “judgment” is an evaluation resulting from
discernment and comparison; “poor judgment” includes a “decision to willfully violate an employer’s
reasonable standard of behavior.” OAR 471-030-0038(1)(d)(B)-(C). To be excused, the behavior at
issue also must not have exceeded “mere poor judgment” by causing, among other things, an irreparable
breach of trust in the employment relationship or otherwise making a continued employment

relationship impossible. OAR 471-030-0038(1)(d)(D).

Claimant had no prior incidents for which the employer warned or disciplined him before August 25. In
addition, we disagree with the ALJ’s characterization of claimant’s conduct during his final shift as
conduct that occurred “multiple times over the course of two days.”® The record shows that claimant
used the word “ass” toward the general manager and hung up on him when he called claimant at the bar
early in claimant’s shift regarding his sister, and sent an inappropriate text message to the same manager

1 Order No. 18-UI-120124 at 4.
21d.
31d.
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near the end of the same shift. Thus, there were two inappropriate communications, both occurring
within the same shift. The Oregon Court of Appeals has consistently held that a series of ostensibly
separate acts arising from the same cause may together be considered a single, continuing instance of
poor judgment for purposes of OAR 471030-0038(3)(b) if the record indicates that the claimant’s
conduct was the result of a single exercise of poor judgment. The question is therefore whether
claimant’s two mappropriate communications were the result of one “decision” or “evaluation resulting
from discernment and comparison,” or two such decisions. Because claimant’s conduct occurred during
one shift over a short period of time, and both inappropriate communications occurred as the result of a
single argument with the same manager arising from the earlier interaction between claimant and that
manager on the telephone and the same other stressors associated with claimant’s shift that night, and
because the record does not suggest that claimant paused at any point between the two communications
to think about the situation and form a new or distinct judgment about how to behave toward the general
manager, claimant’s behavior during his shift on August 24 and 25 was more likely than not a single, or
isolated, instance of poor judgment.

Nor does the record establish that any reasonable employer would have concluded that claimant’s
conduct during the final incident caused a breach of trust or made a continuing employment relationship
with claimant impossible. Claimant’s conduct was mitigated by the ongoing stress of his circumstances
when the communications occurred. He was exhausted from having worked 20 hours the night before
his final shift, only to be the single bar employee working during another full shift. During that shift,
urgent issues arose that he lacked the capacity to handle himself, and he was subjected to the foul
language and upset behavior of his supervisor. Moreover, although both calling the general manager an
ass and the tone and foul language claimant used in his text message were inappropriate, we disagree
with the general manager’s assertion at hearing that an employee must necessarily “suck it up no matter
how [supervisors] treat you; that claimant was responding with foul language to the general manager’s
repeated use of foul language toward him was another mitigating factor. See Audio Record at 5751 to
57:56. Claimant’s two communications involving use of foul language toward the general manager did
not persist over a protracted period despite being told repeatedly to stop. Nor did claimant become
physically aggressive toward the general manager or threaten him verbally. Considering the totality of
the circumstances and mitigating factors present in this case, we cannot say that any reasonable
employer would conclude that claimant’s conduct was likely to recur, or caused an irreparable breach of
trust in the employment relationship or otherwise made a continued employment relationship
impossible. We therefore conclude that claimant’s conduct did not exceed mere poor judgment.

4 See Perez v. Employment Department, 164 Or App 356, 992 P2d 460 (1999) (when a claimant willfully refusedto comply
with his supervisor’s instruction on one day and on the next day willfully engagedin a second vulgaroutburst when the same
supervisorrebuked him for his behavior on the previous day, claimant’s behavior on both days was a single isolated instance
of poor judgment because each day’s behavior was motivated by the supervisor’s behavioron the first day and was a
continuation of claimant’s reaction to it); Waters v. Employment Division, 125 Or App 61, 865 P2d 368 (1993) (when a
claimant left several separate “harassing and abusive” messages on a coworker’s answering machine following a conflict
over work schedules, claimant’s behavior, although comprising technically separate acts, was a single occurrence of poor
judgment because all the messages were motivated by the same underlying conflict and each subsequent message was a
continuation of claimant’s reaction to the same conflict); Goodwinv. Employment Division, 35 Or App 299, 581 P2d 115
(1978) (when a claimant argued with another manager, the supervising store manager told both claimant and the other
manager to stop and then told claimant to “shutup” when claimant protested to the store manager about the other manager’s
behavior, and claimant followed the store manager upstairs loudly complaining about the other manager’s behavior,
claimant’s behavior, although comprising apparently separate episodes of wantonly negligent behavior, was properly
considered a single instance of poor judgment since each episode was motivated by the claimant’s “continuing conflict” with
the othermanager and claimant’s same continuing “hotheadedness™).
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For the foregoing reasons, we conclude that the employer discharged claimant for an isolated instance of
poor judgment, which is not misconduct. Claimant therefore is not disqualified from receiving
unemployment insurance benefits because of this work separation.

DECISION: The application for review filed December 22, 2018 is allowed. Order No. 18-UI-120124
is set aside, as outlined above.

J. S. Cromwell and D. P. Hettle;
S. Alba, not participating.

DATE of Service: January 24, 2019

NOTE: This decision reverses an order that denied benefits. Please note that payment of any benefits
owed may take from several days to two weeks for the Department to complete.

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/mww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR RGN KRG . WREAP AR R, FERAGL EIFRRA S, DR EA R E R
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRERE & WREAP EARR, FHLAERHNE LA a. WREARE A
TRy T DU IERZ TR A R P B K B, W?kﬁjjl_.l)llj:uﬁ/ﬂm?m&7/2?4%%%&

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hwdng dén tro cép that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Cao Viéc Lam ngay lap tue. Néu quy vi khong ddng y véi quyét dinh nay, quy vi cé
thé nop Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticidbn de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnvsieT Ha Balle nocobue no 6espaboTtuue. Ecnm pelueHne Bam HEMOHATHO —
HemeaeHHo obpaTtuTech B AnennsumoHHbIn KomuteT no TpygoycTponcTy. Ecrm Bl He cormacHbl C NPUHATLIM
pelleHneM, Bbl MoxeTe nogatb XogatancTtBo O [lepecmotpe CyaebHoro Pewenns B AnennsumoHHbin Cypg
wrata OperoH, crneaysa MHCTPYKLMSAM, ONMCaHHBIM B KOHLLE PELLEHMS.
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Khmer

BANGRIE — UG UEGIS (N SHUU MR THADILNE SMSMINIHIUAINNAEAY [USiTinAERSs
WIUHTTUGHUNYEEIS: YUHNAGHENN:NYMIGGINNMANIMYIY U SITINAHABSWIL{RUGIMSGH
FUIHBIS SIS INNAERMGEAMRER 8 SMIN SR M AgiHImMywHNNIZginNiE Oregon ENWHSIAMY
ieusRnNSRUanUISINGUUMBISIUGH UPEIS:

Laotian

3Mqla - mmmgw‘uJ.Jt.ﬂwmtnUm:nucj‘.uaoﬂcmemwmmjjwaejmw mmwucm‘iﬂmmaw myammmmmuwmwymw
emeumumjmﬁumum mmwu:mmmmmmmu Eﬂ‘]lJRj"]J_J’]ﬂUUﬂﬂ98:’]@3’1ﬂUEﬂUEﬂOU&T"]E’IOE\‘]UUﬂﬁ’]UB?_ﬂBUQO Oregon W@
IOUUUNUDU’L.UﬂﬂEillylﬂEﬂUBﬂ‘EOEVJC'IBU?.ﬂ’]iJESjD"mO%]UM.

Arabic

dj)ﬂﬁsﬂgs)i)ﬂilhhu_h:@'lj.' RS kY| }s)QBJ..;AJ'I._'.LC.)M.:_)J;A.LLAJHs)l)ﬂllh‘;y;PJHJsJJuL\j'ldjLaJim e ).lu.\s )1)5.“1.&
._11)3.11 Js‘_dﬁl;_'.J_m.‘ll »_11_1_:)\:71{[_‘1_11_‘1_1]_ qd}i_‘;)a\__\_il_an“t“‘i_as;a.‘lﬂ__uylﬁﬂ ﬁl_:_‘_'d),.sﬁ‘_,J 4

Farsi

Sl b B a8 e alaaind el als 3 il L aloaliBl e (88 se apenad ol bR 3K e 500 Ll o 80 Ul e i aSa Gl -4 s
JET R PG JEI PR T L P~ RPN L P I P PR YRR BN [ R P W R FREY 5 RV EC JEI BN PN

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax. (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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