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Affirmed
Disqualification

PROCEDURAL HISTORY: On October 9, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding that claimant voluntarily left work
without good cause (decision # 73148). Claimant filed a timely request for hearing. On November 26,
2018, ALJ Shoemake conducted a hearing, and on November 30, 2018, issued Order No. 18-UI-120536,
affirming the Department’s decision. On December 13, 2018, claimant filed an application for review
with the Employment Appeals Board (EAB).

With his application for review, claimant submitted a written argument. Claimant’s argument contained
information, including several documents, that was not part of the hearing record, and failed to show
that factors or circumstances beyond claimant’s reasonable control prevented claimant from offering the
information during the hearing. Under ORS 657.275(2) and OAR 471-041-0090 (October 29, 2006), we
considered only information offered and received into evidence atthe hearing and claimant’s argument,
to the extent it was based thereon, when reaching this decision.

FINDINGS OF FACT: (1) Kaiser Foundation Hospitals employed claimant, last as an imaging
manager, from July 30, 2007 to August 2, 2018.

(2) In approximately 2008, claimant experienced a stroke for which claimant required approximately

one year of rehabilitation and which caused claimant some residual effects. Thereafter, the employer

accommodated claimant’s condition by allowing him to work 32 hours per week, instead of 40, every
other week. The employer considered claimant to be a full-time employee.

(3) In2017, TM was claimant’s manager. Late that year and into 2018, claimant believed TM was
pressuring him to retire, which he did not yet want to do, and as a result, claimant filed a grievance
against the manager with the employer. The employer’s human resources department investigated
claimant’s grievance but concluded it “could not substantiate” claimant’s allegations that TM had
attempted to pressure him into retirement. Audio Record ~45:30 to 46:00. When an employer human
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resources representative (SH) met with claimant and asked what outcome he wanted from the situation,
claimant responded that he wanted a “severance package.” Audio Record ~ 21:30 to 22:00.

(4) Over the ensuing months, SH obtained authorization for and then prepared more than one draft of a
“Settlement Agreement and Release” based on discussions with claimant. On August 1, 2018, claimant
agreed to sign the last version of the agreement which stated that in return for claimant’s work
separation and release of claims, the employer’s records would designate claimant’s work separation as
a “separation by mutual agreement”, effective August 2, 2018, and that the employer would pay
claimant a designated lump sum amount and continue to provide employer paid medical and dental
insurance for several months. Exhibit 1. Claimant notified SH by email that he would sign the agreement
and added, “If I ever need to file for unemployment, I understand it would be on me to provide burden
of proof.” Exhibit 1. Claimant signed the agreement and then forwarded it to SH for signature by the
employer’s representative.

(5) On August 2, 2018, the employer executed the “Settlement Agreement and Release” that had been
signed by claimant. Exhibit 1. That day, claimant quit work pursuant to the terms of the agreement. Had
claimant not requested a “severance package,” continuing work with the employer would have been
available to claimant after August 2, 2018.

CONCLUSIONS AND REASONS: We agree with the ALJ. Claimant voluntarily left work without
good cause.

If the employee could have continued to work for the same employer for an additional period of time,
the work separation is a voluntary leaving; if the employee is willing to continue to work for the same
employer for an additional period of time but is not allowed to do so, the separation is a discharge. OAR
471-030-0038(2) (January 11, 2018). Claimant’s work separation occurred because of a “mutual
agreement” between claimant and the employer to end the employment relationship. Had claimant not
suggested a “severance package” on May 10, 2018 and later executed a mutually agreed to “Settlement
Agreement and Release”, claimant could have continued to work for the employer after August 2, 2018.
Under the above cited administrative rule, the work separation was a voluntary leaving that occurred on
August 2, 2018.

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless he (or she)
proves, by a preponderance of the evidence, that he had good cause for leaving work when he did. ORS
657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good cause”
is defined, in relevant part, as a reason of such gravity that a reasonable and prudent person of normal
sensitivity, exercising ordinary common sense, would have no reasonable alternative but to leave work.
OAR 471-030-0038(4). The standard is objective. McDowell v. Employment Department, 348 Or 605,
612, 236 P3d 722 (2010). The residual effects claimant experienced from a stroke he had in
approximately 2008 may be considered a permanent or long-term “physical or mental impairment” as
defined at 29 CFR §1630.2(h). A claimant with that impairment who quits work must show that no
reasonable and prudent person with the characteristics and qualities of an individual with such
impairment would have continued to work for the employer for an additional period of time.

Viewing the record as a whole, claimant quit work when he did because he no longer wanted to work for
the employer. Claimant did not dispute the employer’s evidence that the suggestion of a severance
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package came from him rather than the employer and that when negotiating the settlement agreement
with claimant, SH made it clear that the employer viewed the work separation as the result of a “mutual
agreement” and that if claimant did not wish to sign it, he did not have to and he could continue his
employment indefinitely. Although claimant asserted that his concern for his health was one of his
motivations for entering into the agreement, he admitted he did not discuss that issue with his medical
provider and did not dispute the employer’s evidence that he never mentioned that during their
settlement discussions. Audio Record ~ 32:45 to 34:45. On this record, claimant failed to establish that
no reasonable and prudent person with the characteristics and qualities of an individual with his
impairment would have continued to work for the employer for an additional period of time.

Claimant voluntarily left work without good cause and is disqualified from receiving unemployment
insurance benefits until he re-qualifies under ORS 657.176(2) by receiving remuneration in subject
employment of at least four times his weekly benefit amount.

DECISION: Order No. 18-UI-120536 is affirmed.

J. S. Cromwell and S. Alba;
D. P. Hettle, not participating.

DATE of Service: January 10, 2019

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,
Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https/mww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment o
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR RGN KRG . WREAP AR R, FERAGL EIFRRA S, DR EA R E R
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRERE & WREAP EARR, FHLAERHNE LA a. WREARE A
TRy T DU IERZ TR A R P B K B, W?kﬁjjl_.l)llj:uﬁ/ﬂm?m&7/2?4%%%&

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hwdng dén tro cp that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Cao Viéc Lam ngay lap tue. Néu quy vi khong ddng y véi quyét dinh nay, quy vi cé
thé nop Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticidn de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnvsieT Ha Balle nocobue no 6espaboTtuue. Ecnm pelueHne Bam HEMOHATHO —
HemeaeHHo obpaTtuTech B AnennsumoHHbIn KomuteT no TpygoycTponcTy. Ecrm Bl He cormacHbl C NPUHATLIM
pelleHneM, Bbl MoxeTe nogatb XogatancTtBo O [lepecmotpe CyaebHoro Pewenns B AnennsumoHHbin Cypg
wrata OperoH, crneaysa MHCTPYKLMSAM, ONMCaHHBIM B KOHLLE PELLEHMS.

Oregon Employ ment Department « www.Employ ment.Oregon.gov + FORM200 (1018) « Page 1 of 2

Page 4
Case # 2018-U1-88085



EAB Decision 2018-EAB-1151

Khmer

BANGRIANS — UBAHGIS ST MAEIUHATUILN N SMSMANIRIUAINAHA (U0 SIDINNAERES
WUHMAGANIYEEIS: AJUSIREHANN:REMIZZINNMINIMY I [UUSITINAERBSWLIUGINSiuGH
FUIBGIS SIS INNAERMGIAMRTR g sMIiSanufAgiHimmywHnniggianit Oregon ENWHSIAMY
iGN SE IS NGHUUMTISIGA UIEEIS:

Laotian

BMalg - ﬂﬂmﬁﬁ]lJ‘,U.UtJlJl’ﬂuEﬂUml’ﬂUEle%DEJElﬂ@ﬂﬂbm@ﬂjjﬂﬂ&ejmﬂb I]’liﬂ"lUUEGﬂ’%ﬂ’mOﬁlIU mammmm’muwmwymw
emaummﬂjjwfﬁwmwm 'ﬂ"lU]’WlJUEUTlJﬂU"]ﬂ“]E’IOgllJ'LI Eﬂ“ll]?]“]b"](ﬂEJUﬂ“’laej“”3"1ﬂlJU]UU]OlJﬂ“]C’IDﬁUZU"Iﬁ"TUBUWSlJG]O Oregon (s
i(ﬂUU‘UUUOU’].U%TWEEl_Iq..lﬂEﬂUBﬂtEJEJE’IE‘U?.ﬂ’]EJESjﬂ"]C’]OR]UiJ.

Arabic

Jl)ﬂ.“ Lan.L‘uJ_udil _11_LL,.)'1tl_’uL1_U_ cd}!_‘_l)d_-_il_iu“\ﬂd_gsu.’luylﬁh bl.u‘yﬁ\_,

Farsi

St A 380 Ll ahadind el ala 3 il L alaliBl a8 se apenad ol b R0 01K 0 HE0 Ld o 80 gl 3e i aSa Gl - aa g
S IR st Gl 5 G ) I8 et s00s 1l Gl 50 2sm se Jeadl s 3l ealiiud L adl 55 e ol Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax: (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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