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Affirmed
No Disqualification

PROCEDURAL HISTORY: On August 29, 2018, the Oregon Employment Department (the
Department) served notice of an administrative decision concluding claimant voluntarily left work
without good cause (decision # 115531). Claimant filed a timely request for hearing. On October 10 and
23, 2018, ALJ Wyatt conducted a hearing, and on October 31, 2018 issued Order No. 18-UI-118975,
concluding claimant voluntarily left work with good cause. On November 2, 2018, the employer filed an
application for review with the Employment Appeals Board (EAB).

FINDINGS OF FACT: (1) Subzero Scientific, LLC employed claimant as a sales representative from
November 8, 2016 to August 14, 2018. The employer’s owner was LS.

(2) Prior to August 13, 2018, claimant and a coworker (AS), who also served as the employer’s human
resources representative, worked in the employer’s facility at desks in an office that had windows, an air
conditioning unit and adequate ventilation. LS worked separately in his office on the other side of the

building. Exhibit 2.

(3) InJuly 2018, LS told claimant that he believed claimant and AS needed to be supervised more
closely and so he was going to move into the office claimant and AS worked in and move claimant to
the “outer office” next to it. Exhibit 2. Claimant complied and worked in the “outer office” for one day
but because there were no windows, air conditioning or ventilation in the “outer office,” she got sick and
missed work for several days. Upon her return, LS allowed claimant to return to her original office
where she continued to work until August 13, 2018.
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(4) On August 13, 2018, LS directed both claimant and AS to move their desks into an office space
which recently had been converted from a marijuana grow room and which had no windows or adequate
ventilation. Transcript (October 10, 2018 hearing) at 8-15; Exhibit 2. To modify that room into an
accessible office space, LS had knocked out parts of two walls by using a stone saw to cut through
concrete, drywall, insulation and electrical wiring, leaving exposed insulation, a dip in the concrete floor
and no emergency exit. The room in question had strong odors of mold and chemicals. It also smelled
strongly of carpet cleaner and pet urine from arug LS had moved from his office into that space. To exit
the converted office or to greet customers entering from the opposite side of the facility, claimant had to
walk through one of the holes cut into the wall. Id. After claimant and AS moved into that space that
day, both claimant and AS told LS that their new office was not suitable for use as an office space citing
the lack of climate control, ventilation, odors and extensive drywall dust. Later that day, LS mopped the
floor and wiped down the walls in an attempt to clean the space and mitigate the drywall dust problem.

(5) When claimant reported for work on August 14, 2018, she believed that her new office remained
unsuitable as a work space because the cleaning efforts by LS had done little to remedy the dust problem
and her remaining concerns regarding odors, ventilation, limited and unsafe ingress and egress had not
been addressed. Claimant discussed her concerns with AS, with which AS agreed, and as the human
resources representative, AS requested a meeting with LS to discuss their concerns about the new office
space. Transcript (October 23, 2018 hearing) at 5-6. AS approached LS and began, “[LS], we need to
talk about this office space. It’s really not going to work out for us.” Transcript (October 23, 2018
hearing) at 8. LS immediately requested that he and AS talk privately in another room. Once there, after
AS told him that neither she nor claimant believed they could work in the new space, he angrily told her
they would not be moved. As AS returned from the meeting to where claimant was waiting, she told her,
“Tt didn’t go so well...He didn’t listen to any of our concerns.” Transcript (October 23,2018 hearing) at
13. Seconds later, LS appeared and screamed, . .. either you’re working here or you get the fuck out.”
Transcript (October 10, 2018 hearing) at 17; Transcript (October 23, 2018 hearing) at 11. Claimant and
AS then gathered their belongings and left. Claimant received her final paycheck, which included
accrued and previously unpaid back pay for one month, that afternoon.

(6) Claimant voluntarily left work because of the risks that working for the employer in the recently
converted office to which she was moved posed for her health.

CONCLUSIONS AND REASONS: We agree with the ALJ. Claimant voluntarily left work with good
cause.

If the employee could have continued to work for the same employer for an additional period of time,
the work separation is a voluntary leaving; if the employee is willing to continue to work for the same
employer for an additional period of time but is not allowed to do so, the separation is a discharge. OAR
471-030-0038(2) (January 11, 2018). The parties disagreed on the nature of the work separation with
claimant asserting that the employer discharged her. Transcript (October 23, 2018) at 45. However, there
was no dispute that the employer was willing to allow claimant to continue to work on and after August
14, 2018 if claimant agreed to work in the new space when he stated, “either you’re working here or you
get...out.” Because claimant could have continued to work for the employer for an additional period of
time but chose not to do so, the work separation on August 14, 2018 was a voluntary leaving.

Page 2
Case # 2018-U1-87206



EAB Decision 2018-EAB-1044

A claimant who leaves work voluntarily is disqualified from the receipt of benefits unless she (or he)
proves, by a preponderance of the evidence, that she had good cause for leaving work when she did.
ORS 657.176(2)(c); Young v. Employment Department, 170 Or App 752, 13 P3d 1027 (2000). “Good
cause” is defined, in relevant part, as a reason of such gravity that a reasonable and prudent person of
normal sensitivity, exercising ordinary common sense, would have no reasonable alternative but to leave
work. OAR 471-030-0038(4) (August 3, 2011). The standard is objective. McDowell v. Employment
Department, 348 Or 605, 612, 236 P3d 722 (2010). A claimant who quits work must show that no
reasonable and prudent person would have continued to work for her employer for an additional period
of time.

Claimant quit her job because she was concerned about her safety and health at work.! Claimant
believed that her health would be at risk if she worked in the new office space converted from a
marijuana grow room that was poorly ventilated, lacked climate control, smelled strongly of various
chemicals and other odors, required ingress and egress through holes in walls with exposed insulation
and had uneven floors. Although the employer generally disputed claimant’s description of the new
space and minimized the risks to which claimant would have been exposed, claimant’s description of
risks associated with the new space was corroborated by her coworker AS. Transcript (October 23, 2018
hearing) at 11-12,18-19. Given that claimant was made ill by a move to unventilated office for a single
day in July 2018, claimant established that the employer’s imposed move to the converted office created
a risk to her health that constituted a serious and grave concern for her.

The record also shows that both claimant and AS expressed their safety concerns regarding the new
office to LS before they quit and also requested that they be allowed to remain in their prior office, with
LS, which would have both satisfied their concerns and allowed LS to supervise them more closely
which appeared to be his primary concern. Transcript (October 10, 2018 hearing) at 14. Only after that
reasonable alternative was rejected, did claimant quit. Given her legitimate health concerns, claimant
established that that no reasonable and prudent sales representative, in her circumstances with legitimate
concerns about her health, would have continued to work for the employer for an additional period of
time.

Claimant voluntarily left work with good cause and is not disqualified from receiving unemployment
insurance benefits based on her work separation.

DECISION: Order No. 18-UI-118975 is affirmed.

D. P. Hettle and S. Alba;
J. S. Cromwell, not participating.

DATE of Service: December 6, 2018

NOTE: You may appeal this decision by filing a Petition for Judicial Review with the Oregon Court of
Appeals within 30 days of the date of service listed above. See ORS 657.282. For forms and
information, you may write to the Oregon Court of Appeals, Records Section, 1163 State Street, Salem,

L Although the record shows that claimant had not been paid for a month when she quit, neither she nor her representative
asserted that late wages were a reason for her decision to quit. Accordingly, that circumstance has not been addressed.
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Oregon 97310 or visit the Court of Appeals website at courts.oregon.gov. Once on the website, use the
‘search’ function to search for ‘petition for judicial review employment appeals board’. A link to the
forms and information will be among the search results.

Please help us improve our service by completing an online customer service survey. To complete
the survey, please go to https//Awww.surveymonkey.com/s/SWQXNJH. If you are unable to complete
the survey online and wish to have a paper copy of the survey, please contact our office.
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@p“i‘??ﬁ@?ﬁ’% Understanding Your Employment
partment Lo
Appeals Board Decision

English

Attention — This decision affects your unemployment benefits. If you do not understand this decision, contact the
Employment Appeals Board immediately. If you do not agree with this decision, you may file a Petition for
Judicial Review with the Oregon Court of Appeals following the instructions written at the end of the decision.

Simplified Chinese

EE - AR RGN KRG . WREAP AR R, FERAGL EIFRRA S, DR EA R E R
o, G UL BGZ I R A R T BRI UE L, 1A e XM L URVABERE Y RVE R R

Traditional Chinese

EE - AHREEEENRERE & WREAP EARR, FHLAERHNE LA a. WREARE A
TRy T DU IERZ TR A R P B K B, W?kﬁjjl_.l)llj:uﬁ/ﬂm?m&7/2?4%%%&

Tagalog

Paalala — Nakakaapekto ang desisyong ito sa iyong mga benepisyo sa pagkawala ng trabaho. Kung hindi mo
naiintindihan ang desisyong ito, makipag-ugnayan kaagad sa Lupon ng mga Apela sa Trabaho (Employment
Appeals Board). Kung hindi ka sumasang-ayon sa desisyong ito, maaari kang maghain ng isang Petisyon sa
Pagsusuri ng Hukuman (Petition for Judicial Review) sa Hukuman sa Paghahabol (Court of Appeals) ng Oregon
na sinusunod ang mga tagubilin na nakasulat sa dulo ng desisyon.

Vietnamese

Chl y - Quyét dinh nay anh hwdng dén tro cp that nghiép ctia quy vi. Néu quy vi khong hiéu quyét dinh nay,
hay lién lac voi Ban Khang Cao Viéc Lam ngay lap tue. Néu quy vi khong ddng y véi quyét dinh nay, quy vi cé
thé nop Don Xin Tai Xét Tw Phap v&i Toa Khang Cao Oregon theo cac huéng dan dwoc viét ra & cudi quyét
dinh nay.

Spanish

Atencién — Esta decision afecta sus beneficios de desempleo. Si no entiende esta decisién, comuniquese
inmediatamente con la Junta de Apelaciones de Asuntos Laborales. Si no esta de acuerdo con esta decision,
puede presentar una Peticidn de Revision Judicial ante el Tribunal de Apelaciones de Oregon siguiendo las
instrucciones escritas al final de la decision.

Russian

BHumaHne — [laHHOe pelleHne BnvsieT Ha Balle nocobue no 6espaboTtuue. Ecnm pelueHne Bam HEMOHATHO —
HemeaeHHo obpaTtuTech B AnennsumoHHbIn KomuteT no TpygoycTponcTy. Ecrm Bl He cormacHbl C NPUHATLIM
pelleHneM, Bbl MoxeTe nogatb XogatancTtBo O [lepecmotpe CyaebHoro Pewenns B AnennsumoHHbin Cypg
wrata OperoH, crneaysa MHCTPYKLMSAM, ONMCaHHBIM B KOHLLE PELLEHMS.
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Khmer

BANGEIZS — UGHAEHISSNSHUUMUHUHADN G SMSMANIHIUAIANAHAY [DSIDINAEASS
WUHNGAIEEIS: QUNASIANN:AYMIGINNMANIMY I [UROSITINAEABSWIUSIMIIGH
FIBGIS IS INNARRMGIAMAGR R e sMIRSaiufigiulmmhywnnnigginhig Oregon ENWHSIHMY
eGSR eI NG SIG R AIHEIS: 9

Laotian

& e

S - éﬂE’mgw‘uJ.JtJ1mvmumﬂucj‘uaaucmemwmmjjweejmw HremudEtaafngud, nrauiBndmazusnIuLnIy
sneuNIUPTUTLE. frmuddiuainafiodull, wm:Jw"mU;'uaﬂoejﬂnwanuanawmmm:mmmuamemm Oregon
?ZmaU::mUmm..umtctu:mmuaﬂ‘taajmeumweegmmmaw.

Arabic

@) )l)al\l_\..h _‘LC-dSW X LQS\;‘.I}d)_;é\j..n_h_ﬂr—)b»ﬂ;a_&.aﬂs)1ﬂ11}@eﬂjﬁe]li}sﬂg%\;’.hﬁ&gﬂ@wjﬁ )3_'9535)1)3115&
VA Jad A padh ol Y1 el ey 5 5 sh ol Rl daSag B0 N daa yall 5 S5

Farsi

S R a8 Gl aladtal el sa ala 8 e L alalidl oo (38 se aneat Gl b 1 0 0K o 80 LS o 8 gl e aSa Gl - da
A€yl s iy &) i et S8 B0l b 5 3 s e Jaadl s 3l ol L adl g e oyl Sl a8

Employment Appeals Board - 875 Union Street NE | Salem, OR 97311
Phone: (503) 378-2077 | 1-800-734-6949 | Fax (503) 378-2129 | TDD: 711
www. Oregon.gov/Employ/eab

The Oregon Employment Department is an equal opportunity employer/program. Auxiliary aids and services are available upon requestto
individuals w ith disabilities. Language assistance is available to persons w ith limited English proficiency at no cost.

Bl Departamento de Empleo de Oregon es un programa que respeta la igualdad de oportunidades. Disponemos de servicios o ayudas
auxiliares, formatos alternos y asistencia de idiomas para personas con discapacidades o conocimiento limitado del inglés, a pedido y
sin costo.
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